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Tus case was an action of debt upon a writing obligatory, to 
which the defendant filed a special plea in bar, that the said writing 
obligatory was “obtained from the said Stotts by the said Saunders, and 
others in collusion with him, by fraud, covin, and misrepresentation.” 
To this plea there was a demurrer and joinder. The question pre- 
sented was, whether such a general plea, which did not set out the 
facts and circumstances on which the fraud arises, was good. Fraud, 
in the execution of a deed, being a defence at law, it was admitted 
that a plea setting forth specially the facts, on which the fraud arises, 
would have been good. The Judge who delivered the opinion of the 
Court, sustaining the plea, cites no case where such a plea had been 
adjudged sufficient. He says, “there are many precedents, directly 
in point, which are evidence that the law holds such general allega- 
tions of fraud and covin sufficient, In Wilc. Pr., p. 93, the pleader 
is advised to add a plea of fraud and covin generally, omitting a state- 
ment of the particular sinesnesaldaionn” The Judge admits that 
the author adds a quere as to the sufficiency of this form of the plea, 
and refers to a case in 13 Johns, Rep., 430, in support of his doubt; 
the Judge, however, thinks that the case does not warrant the au- 
thor’s doubt. To the question, is | this plea bad, because it does not 
aver the acts which constitute the fraud, the Judge replies, that the 
current of authority is certainly the other way, and refers to a case in 
2 Hall’s Rep., 434, where a general replication to a plea of release, 
that it was obtained by fraud aad covin, was treated as valid, the de- 
fendant in his rejoinder having taken issue upon it. “There are 
many precedents of high authority in the books to support this plea,” 


concludes the Judge, “and we think it sufficient to bar the plaintiff’s 
right of recovery.” | 


It will thus be seen that the decision is justified upon two grounds: 


books of — and the current of authority. The current of authori- 
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ty is shown by a reference to two cases, in neither of which was the 
question mooted. Now it is to me surpassing strange, that, if the cur- 
rent of authority was certainly in favor of the plea, the judge should 
have contented himself with citing, not this current of certain authori- 
ty, but these two cases, in which the question was not only not deci- 
ded, but not even mooted, If this clear current of authority existed, 
(and the Judge says it does,) it would have been easy for him to have 
referred to the leading case, or any one of the cases, where such a de- 
cision had been made, such a plea sustained. If he had done so, it 
would have saved much vain labor to such as are fond of ascending 
to the fountain head of jurisprudence; for, with what little of industry 
I possess, I have been utterly unable to discover either the head or 
the stream of this current of authority, until it breaks out in the case 
of Saunders v. Stotts. I don’t deny its existence, but only say that 
I can’t find it. So much for the current of authority. 
The other ground, upon which the decision is rested, is the exist- 
ence of many precedents of high authority in the books. One book of 
recedents is, however, alone cited, and that, Jodmit, a late work. 
n 3 Chitty’s Pleading, 963, a similar form of a plea of fraud is given; 
and, I presume, the precedent found in the book referred to by the 
Judge was copied from Chitty. And as to this precedent, even in 
its special form, it has been remarked, that it is not only unsupported 
by any authority, but is not to be found in any other book of entries. 
3 Chitty Pl., 64, note 1; 6 Munf. Rep., 364. I have a copy of Sto- 
ry’s Selections of Pleading, published A. D. 1805, in which I can 
find no such plea, either general or special. This omission is to me 
truly astonishing, upon the assumption of the existence of such a de- 
cided current of authority, seeing that in the State of Massachusetts 
there is no court of chancery, and such a defence, if made at all, must 
have been made at law. I have looked into other books of precedents, 
older than Chitty’s, and I can no where find there many precedents of 
high authority. (Mod. Entr.,2 vols.; Lilly’s Mod. Entr., 2 vols.; Atty. 
Prac.,2 vols.; Atty. Vade Mecum,3 vols.) I fear that the Virginia Court 
of Appeals may be correct, that this plea is not to be found in any pre- 
vious book of entries; that these two precedents were first introduced 
into the books of forms by Mr. Chitty, and have been copied by other 
compilers without investigation; and in this way have originated these 
many precedents in books of high authority, spoken of by the Judge. 
Mr. Chitty cites for this general form of the plea, the following au- 
thorities. 2 M. and S., 378; 9 Coke’s Rep., 110; in neither of which 
cases was any such question decided. The case in 2 M. and S., 378, is 
that of Hill v. Montagu. The case was debt upon bond, to which 
the defendant filed a general plea of usury. To this plea there was a 
demurrer. The Judges delivered their opinions as follows:—Lord 
Ellenborough, C. J.; “Usury is not like fraud and covin, which usual- 
ly consist of a multiplicity of circumstances, and, therefore, it might 
be inconvenient to require them to be particularly set forth. But has 
this form of pleading ever been in use before? The corrupt contract 


ought to be particularly set forth, and the usurious interest, that the 
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party may know what to answer. The party, against whom it is 
pleaded, may be aware of the contract; but he cannot know in what 
particulars it is meant to be assailed, or wherein the other side imputes 
. vice to it.—Bayley J.:—“I have always understood that the party 
who pleads a contract, must set it out, if he be a party to the contract. 
4 It lies as much within the knowledge of the defendant as the plaintiff.” — 
| Dampier J.: “Ihave seen a general plea of covin, but never of 
usury.”—This case decides no such proposition as Mr. Chitty cites 
=: it for. All that can be found here to support him, is the passing re- 
‘ mark of the C. J., that in cases of fraud and covin, it might be incon- 
venient to require the facts to be specifically set out, and of Dampier 
4 J., that he had seen a general plea of covin.e The C. J. does not say 
: that even in fraud and covin, it is not necessary to set out the specific 
facts, but only that it might be inconvenient so to do, Mr. Justice 
Dampier had undoubtedly seen a general plea of covin; but that is a 
very different thing, and stands upon very different grounds from a gene- 
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ral plea of fraud by a party to the contract, sought to be impeached, 
as will be seen when I come to state what the authorities show the law 


to be. The case in 9 Coke’s I 
such plea as the one in the case 


kep. 110, instead of maintaining any 
at the head of this article, recognizes 


a directly contrary doctrine, as | shall show when I come to examine 
the case in another branch of this inquiry. The authorities, therefore, 


cited by Mr. Chitty, do not justify the proposition for the sup 
If neither the Court nor Mr. Chitty could find 


which they are cited. 
the case wherein such a plea h 


port of 


ad been adjudged sufficient, I think I 


may safely aver that no such case exists; and the plea, if supported 
at all, must be supported on other grounds than those of authority 
and precedents.—Is such a plea consistent with the well recognized 


principles of special pleading? 





Before proceeding to the discussion of this aspect of the question, it 


may be well clearly to ascertain 


the character and extent of this plea 


of fraud, when set up asa defence to avoid a writing obligatory. It is 


admitted by the Judge delivering the opinion of the Court, that the 
only fraud which can be pleaded at law, is fraud in the execution ofa 


3 
. deed. On this point, the current of authority is certainly with the 
9 Judge, as may be seen by looking into 2 John. Rep. 177; 13 do. 430; 


Taylor v. King; 6 Munf. Rep, 358; Tranchot v. Leach, 5 Cowen 
Rep. 506; Wythe v. Macklin, 2 Rand Rep. 426; 2 Pick. Rep. 196. 
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+ is but one rule of pleading which 
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fence upon the record, in order to refer the questions of law arising 
thereon to the court.. In actions founded on deeds, the defendant 
may, instead of pleading non est factum in common form, allege any 

ecial matter, which admits the execution of the writing in question, but 
which shows, nevertheless, that it is not in law his deed, and may con- 
clude with non est factum, as that the writing was delivered to J. S. 
as an escrow, to be delivered over on a certain condition, which has 
not been complied with, and so isnot his act—Gould PI]. 339, § 64. 
Or he may plead that the writing has been altered by the plaintiff since 
its delivery, and so is not his act, or that the defendant was at the time 
of making the writing a feme-covert, and so is not her act.—Gould 
339; 5 Bacon Abr. 370, 373, 407. In all these cases, the facts set 
up show that the deed was void, a nullity, never the deed of the de- 
fendant. Such too is the case of a plea of fraud, as admitted by the 
court. It would seem, therefore, that the same rules, governing the 
construction of the plea in these cases, must govern its construction 
in the case of fraud. The plea of an escrow, of misreading, of 
erasure, or of coverture, can be justified only upon the ground, that 
the plea sets up facts, which in law show that the plaintiff ought not 
te recover, because the deed is not the act of the defendant. “The 
special matter then merely shows how and why the instrument is not 
tae defendant’s act; and on the trial of the issue, the evidence on 
both sides is confined to the special maiter alleged.” “ For as the facts, 
specially alleged, present a// the grounds of the defence specifically 
upon the record, the question of their sufficiency in law arises upon 
the face of the pleadings, as upon a plea merely special.”—Gould P. 
339, 340. § 65, 66. These extracts show, that a plea simply stating 
that the deed was delivered as an escrow, has been altered by the 
defendant, &c. would be sufficient. The form of a plea that the 
deed was delivered as an escrow, is given in 3 Chitty Pl. 962, and 
contains a statement of all the facts, to whom delivered, on what con- 
dition, and a negative of the performance of that condition. Such a 

lea contains a statement of facts, and asks the court whether, upon 
these facts, the deed is by law hisact. A plea of traud, specially setting 
forth the facts, from which the defendant infers that in Jaw the deed 
declared upon is not his act, comes. directly within this rule; but a 
general plea of fraud, covin, and misrepresentation, spreads no facts 
upon the record, upon which any question of law can arise, any more 
than a general plea of an escrow or erasure would. This plea, stating 
no facts, but merely an inference of law, must be referred to a jury to 
ascertain the facts, as much as a plea of non est factum. The facts 
must be found by a jury, and the court must decide whether these 
facts, thus found, operate in law to render the deed not the act of the 
defendant. Nothing then is gained by such a plea; no question of 
law is by it referred to the court. A special non est factum can be 
demurred to; and “ the effect of a demurrer to such special non est 
factum is strictly analogous to that of demurrer to evidence. The 
question of law, raised by the latter, is, whether the facts shown in 
evidence are sufficient in law to maintain the issue in fact, in favor of 
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the party exhibiting the evidence. And the question of law, raised 
by a demurrer to a special non est factum, is, whether the facts, spe- 
cially alleged in the plea, are sufficient in law to maintain the general 
issue, (with which it concludes,) in favor of the party pleading them. 
Gould Pl. 340. § 67. “Ifa bond is void ab initio, the facts which 
make it so may by law be averred, and specially pleaded.” 6 Comyn’s 
Dig. 383, (2 W. 18.); 2 Wilson. 341, 347. These authorities show 
that it is the office of a special non est factum to present the facts, 
upon which the defendant claims, that in daw the deed in suit 1s not 
his act; so that the opinion of the court may be taken as to the law 
arising on these facts. Such is the form of all other special non est 
factums; and by what authority or on what principles is this case 
taken out from the rule which governs the form of every other plea of 
the same class?) That this plea of fraud is aspecial non est factum, is 
apparent. What is a special non est factum? It is the statement in 
a plea of facts, which, if proved to a jury on the plea of non est fac- 
tum, would show that the deed in suit was-not in law the act of the 
defendant. And as the fraud, which can be set up,can only bea 
fraud in the execution of the deed, such acts on the part of the plain- 
tiff as render the deed void ab initio, shows it never to have been the 
act of the defendant. The plea, setting up this fraud, these acts of 
fraud, comes directly within the definition of a special non est factum; 
and its form therefore, must be governed by the same rules which pre- 
scribe the form of a special non est factum in all other cases. And as 
a special non est factum must contain a special statement of the facts, 
which it is claimed, show the deed in suit to have been void ab initio, 
never to have been the act of the defendant; so by parity of reason, a 
plea of fraud should contain a special statement of the facts, which, it 
is averred, show that the deed declared upon was void ab initio, never 
was the act of the defendant. It is further said that such a plea 
should conclude to the country. Such is the doctrine laid down in 
Gould PI. 341, § 68, 69; by Bayley in Thompson v. Rock, 4 M. & 
S. 338, and in 5 Bacon Ab. 407, on the authority of a case in Vent. 
9, though on this point there is some conflict of authority. On prin- 
ciple, however, it would seem that the above doctrine must be the cor- 
rect one. 

And with this agree the pleadings in Thoroughgood’s case, 2 Coke 
5. The action was trespass, to which the defendant pleaded soil and 
freehold in himself, in certain premises described in the plea. To this 
the plaintiff replied by new assigning the place where, &c., and 
setting it forth by metes and bounds; the defendant rejoined, alleging 
that the plaintiff had heretofore by fine conveyed said premiscs so as 
aforesaid new assigned, to one Wm. Chicken, and Elizabeth and the 
heirs of the said William forever; by virtue whereof the said William 
and Elizabeth were seized; and being so seized, conveyed the same 
in fee to one Edward Turner, Esq., by virtue whereof the said Ed- 
ward was thereof seized in his demesne as of fee, whereof the said 
defendant, as servant of the said Edward Turner, and by his com- 
mand, broke and entered the close aforesaid. The plaintiff sur- 
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rejoined, that said fine was levied to said William and Elizabeth on 
certain conditions set forth, which conditions he shows the said Wil- 
liam and Elizabeth had failed to comply with, whereby the premises 
reverted back to the said plaintiff, into which, for such condition bro- 
ken, he entered and became thereof possessed, and that the said de- 
fendant, thereafter the close and house of the said plaintiff, broke, &c. 
As a rebutter to this, the defendant averred that the plaintiff did, on 
&c., at &c., remise and release, and for him and his heirs forever 
quit-claimed to said William Chicken, all and all manner of condi- 
tions, entries for conditions broken, and demands whatsoever, from the 
beginning of the world unto the day of the date thereof. The sur- 
rebuiter was in these words: “ And the aforesaid William Thorough- 
good saith, that he is a layman, and unlearned, and that at the time 
of making of the writing of release above supposed to be made, divers 
arrearages of the aforesaid yearly payments, above recited in form 
aforesaid to be paid, were in arrear, and that the aforesaid writing of 
release was then read and declared to him, as a writing of acquittance 
of the arrearages in moneys, (to him in form aforesaid to be paid,) at 
that time to the said William Thoroughgood, being behind and unpaid 
only, by which the said William Thoroughgood, believing that writing 
to be a writing of acquittance of the arrearages of the moneys afore- 
said only, sealed and delivered the same writing to the aforesaid Wil- 
liam Chicken, and so the said William noroughgood saith that the 
said writing, into court here brought, containing in itself, him the said 
William Thoroughgood, to have remise¢’, released, and for him and 
his heirs forever quit-claimed, to the aforesaid William Chicken, all 
and all manner of conditions, entries for conditions broken, and de- 
mands whatsoever, from the beginning of the world until the day of 
the date of the said writing of release, is not his deed; and he prayeth 
that this may be inquired of by the country; and the aforesaid William 
Cole doth likewise.” A special verdict was returned by the jury, find- 
ing that the plaintiff was a layman and unlearned, and that divers ar- 
rearages were due at the time of making said writing of release; 
that after said writing was drawn up, and one Thos. Ward had begun 
to read the writing to said plaintiff, one John Ward took it from him, 
and told plaintiff that he would declare it unto him, and make him 
understand it better than he could by hearing it read: thereupon the 
said John Ward declared the effect of it to be that the plaintiff did 
release to William Chicken all the arrearages of rent that he the said 
William Chicken did owe the plaintiff, and no otherwise; and then 
that the plaintiff should have his land again; and the said plaintiff 
said, if it be no otherwise, he was content, and thereupon sealed and 
delivered said writing. On this special verdict the court resolved that 
it was not the plaintifi’s deed; for it is not material who readeth the 
writing, so as he who maketh it be a layman, and being not lettered, 
be (without any covin in himself,) deceived; and that is proved by the 
usual form of pleading in such cases; that is to say, that he wasa 
Jayman, and not learned, and that the deed was read to him in other 
words, &c., generally without showing by whom it was read. It was, 
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secondly, resolved that such layman, not learned, is not bound to de- 
liver the deed, if there is not one by, who can read it to him in such 
language as he can understand; but, if he does deliver it, without re- 
questing to have the same read, he is bound by it, although it be 
penned against his meaning: thirdly, that although the writing be not 
read to the party, yetif the effect be declared to him in other form 
than is contained in the writing, and upon that he deliver it, he shall 
not avoid the deed, (unless there be covin between them.) 

I have stated this case somewhat at large, because it presents 
the form of a plea in one of the cases put by the Judge in Saunders 
v. Stotts, “ such as the fraudulent reading” of the deed. In sucha case, 
we here find that the plea specifically states the facts; what the deed 
was designed to be, that it was read as such to him, and that believing 
it to be such, he sealed and delivered it, and concluding that it is not his 
deed. This is a special non est factum, containing the facts, which 
show that the deed is not his act,and the court say that this is the 
usual form of pleading in such cases. It is well known that the 
pleadings given in Coke’s Reports, were settled upon mature conside- 
ration, and are therefore of much higher authority than any modern 
book of precedents can be, especially when any of the forms in it are 
unsupported by a single adjudication, until we come down to the case 
at the head of this article, and in direct violation too of the rules of 
special pleading in similar cases. 

Having thus endeavored to ascertain and define the nature, extent, 
and classification of this plea, and that from its nature, extent, and clas- 
sification, it should be special, I will now proceed to subject it to the test 
of those well recognized principles, which govern all pleadings, and 
see if it can be sustained by these principles, or brought within any one 
of the exceptions to them. What then is the object of all special 
pleading? “Pleading is a statement in a logical and legal form, 
of the facts, which constitute the plaintiff’s cause of action, or the 
defendant’s ground of defence; it is the formal mode of alleging that 
on the record, which would be the support or the defence of the party 
in evidence.” It is, as observed by Mr. Justice Buller, “one of the 
first principles of pleading, that there is only occasion to state facts, 
which must be done for the purpose of informing the court, whose 
duty it is to declare the daw arising upon those facts, and of apprising 
the opposite party of what is meant to be proved, in order to give him 
an opportunity to answer or traverse it.” 1 Chitty Pl. 244. “For 
pleading is, practically, nothing more than affirming or denying, in a 
formal or legal manner, those facts, which constitute the ground of 
the plaintiff’s demand and of the defendant’s defence. Pleading, 
therefore, consists merely in alleging matter of fact, or in denying 
what is alleged as such by the adverse party.” Gould PI. 14, § 3. 
“ Pleading is in strictness no more than setting forth that fact which 
in law shows the justness of the demand made by the plaintiff, or the 
discharge and defence made by the defendant:” 5 Bacon Abr. 321. 
It will thus be seen, that, in pleading, facts alone are to be stated; 
and this for two very important reasons: first, that the court may de- 
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clare the /aw upon those facts; and second, that the adverse party 
may know what is to be proved against him, so that he may prepare 
himself to answer or traverse it. A special plea is the statement of 
such new facts, as show that, in law, the plaintiff ought not to re- 
cover. Unless the pleadings do contain a statement of facts, the 
court cannot tell whether the plaintiff ought or ought not to recover. 
Matters of law should, generally speaking, never be pleaded. Gould 
P}. 53. The court declares the law; the pleader states the facts. 
Such being the very first principles of pleading, how does the gene- 
ral plea of fraud, covin and misrepresentation harmonize with them? 
Does this plea contain a statement of facts. or a simple conclusion of 
law? If it contains only a conclusion of Jaw, then it is clearly bad. 
Now fraud is an inference from facts; and an inference is a conclusion 
of law too. Fraud is said to be a mixed question of law and fact. 
This may be true, when the intent of the party is an ingredient ne- 
cessary to constitute the fraud; otherwise, the facts being given, it is a 
pure question of law. What constitutes a fraud? Acts done, or 
omitted to be done, with a design to prejudice another. In pleading 
a fraud, therefore, the pleader should state that certain acts were 
done or omitted, with the fraudulent intent and design of prejudicing 
the party pleading. In this form the plea would state facts, and the 
court could declare the law arising from them, if the adverse party 
admitted their truth; or, if he denied this, the defendant could have 
the truth of them found by a jury. But ina general plea of fraud, 
there is no statement of facts. Whether the deed is void, depends 
upon the opinion of the court upon facts to be found by a jury. The 
jury are not to find the truth of the plea, but the facts, from which 
the court must infer its truth. This will be clear from a moment’s 
reflection. Put such an issue toa jury,and then ask yourself how you 
are to maintain it. It can be done only in one way—by proving 
certain acts performed with a certain intent, the truth of which the 
jury must find; and then the court must decide, whether those acts 
thus performed, constitute fraud, covin and misrepresentation, or not. 
The plea, therefore, does not put the facis in issue, but the Jaw upon 
such facts, as may be proved to the jury. Jt will only be necessary 
to recur to the logic of pleading to show this clearly. Gould, in his 
Pleading, p. 16, says that “all good special pleading, on either side, 
in each successive stage of the pleadings, is essentially a good syllo- 
gism.” What is the érue syllogism here? That certain acts done 
with a certain intent, constitute fraud; the plaintiff did these acts 
with that intent, and therefore has been guilty of fraud, covin and 
misrepresentation. It is the conclusion of this syllogism, which this 
plea puts in issue, and not the minor proposition, as all pleadings 
should. The existence of this minor proposition is, no doubt, implied 
from this statement of these conclusions; hence the jury must find an 
issue not stated, but implied; and the court on the finding by the jury 
upon this implied issue, must declare, whether the conclusion stated 
upon the record follows, or not. It would therefore seem incontro- 
vertibly to follow, that this plea does not contain a statement of facts, 
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but a conclusion of law; and if so, then it is clearly bad, as coming 
in direct collision with the very first principle of good pleading—that 
it should only state facts. 

But can this plea be brought within any of the exceptions to these 
general principles, which allow of general pleading? If it be true, 
as I have endeavored to show, that the plea puts in issue a question of 
law, it would seem hardly possible to bring it within any exception, 
permitting gencral pleading. Waiving, however, this point, in what 
cases is general pleading allowable? There are two grounds, upon 
which it seems to have been allowed: 1. Where the maiters or facts 
to be pleaded tend to infiniteness and multiplicity; and 2. where the party 
pleading is a stranger to the title or transaction. 5 Bacon Abr. 408; 
Gould Pl. 308; 1 Saunders Rep. 117. n. 1.; 2 do. 410, n. 4; 6 Com. 
Dig. 130. (E. 26.;) Bailey v. Roger, 1 Green]. Rep. 186; Post Mas- 
ter General v. Cochran, 2 Johns. Rep. 413; Dawes v. Gooch, 8 Mass. 
Rep. 408; Gould Pl. 184, § 32; 1 Saunders Rep. 112. n.; Wimbish 
v. Tailbois, 1 Plowden Rep. 38, 1 Plowden- 123. All cases, in which 
general pleading is allowed, fall under one of these heads. Does 
the plea in dispute come within the reason of either of these excep- 
tions? 

And first, as to the exception, where the matters or facts tend to infi- 
niteness and multiplicity. ‘This relaxation of the original rule ex- 
tends only to cases, in which the acts required to be done on the 
part of the defendant, are in some degree indefinite, or at least not 
precisely ascertained, either in the obligation, or in any other instru- 
ment referred to in it.” Gould Pl. 369,§ 115. Thus, if a sheriff 
executes a bond, with condition that he will return al/ writs delivered 
to him, pay over ali money, that may come to his hands as such 
sheriff, he may, in an action on this obligation, plead performance 
in general terms, leaving it to the plaintiff in his replication to show 
what particular writ had not been returned, or from whom money 
had been received,.and not paid over. The same rule applies to 
an obligation, conditioned for the faithful performance of all the 
duties of any office, or for the payment of all moneys one should 
receive for the obligee; or for the delivery on request of all the 
fat and tallow of all beasts, which the obligor or his servants, &c. 
should kill before a certain day. In all these cases, it will be 
seen, that in the very nature of the case, a special plea of perform- 
ance must tend to infiniteness. A sheriff, for instance, if sued 
upon a bond, with such a general condition, would be compelled, if 
this general form of the plea of performance was not allowable, to 
set out every writ which had come to his hands, and then aver that 
he had returned each one of them, and the time when so returned; 
that it might appear that they were returned within the time limited 
by law. In cases like this, special pleading necessarily tends to in- 


finiteness, and to incumber the record with a multiplicity of facts, 


not in dispute between the parties. By this method of general plead- 

ing, the plaintiff spreads upon the record only the facts, which con- 

stitute the breach complained of. The facts in dispute, are, however, 
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by this method, placed upon the record. But does fraud necessarily 
tend to infiniteness? Certainly not. It may consist of a single act, 
a single misrepresentation, or of many acts or misrepresentations. In 
the nature of fraud, there is no such necessary tendency. Like every 
other defence, which may be the subject matter of a special plea, it 
may consist of a single fact, or of many facts; it may require a long 
or a short plea, just in proportion to the number of these facts. A 
plea of justification by the assignee of a lease to an action by the 
lessor, must contain a statement of the lease, and of all the assign- 
ments, from the lessee down to himself, however numerous they may 
have been; and this must be done, because, in its nature, such a plea 
does not necessarily tend to multiplicity; this is not of the nature of, 
but an incident to, the defence. This is equally true of a plea of 
fraud: it may or may not consist of a multiplictty of facts, and there- 
fore does not come within the exception. 

There is another consideration to be regarded. In all these cases 
of general pleas, to avoid multiplicity, the facts are still placed upon 
the record. It is amete question of expediency, as to the manner how 
and by whom these facts shall be spread upon the record. In all these 
cases, the plaintiff, in his replication, specially sets forth the breach 
of which he complains. In this way, the facts in dispute are placed 
upon the record, without incumbering it with other facts, about which 
there is no controversy. But ina general plea of fraud, this is not the 
case: the plaintiff cannot spread any facts upon the record by a re- 
plication; he can only take issue upon the plea. If the facts are to 
be stated, they must be stated by the defendant. Hence such a plea 
does not come within the scope of this exception in favor of general 
pleading. It is not a question as to the manner how and by whom facts 
shall be placed upon the record, but whether the facts shall be placed 
upon record atall. This exception does not allow general plead- 
ing, in order to avoid the inconvenience of stating upon the record 
the real facts in dispute, but to avoid that of encumbering the record 
with other and numerous facts, notin dispute. “ But when the mat- 
ters in dispute consist of one single point, then the defendant may 
and ought to show it in certain, in order that the plaintiff may take 
issue upon it.” Lutw. 419; 5 Bacon Abr. 413. The question, as to 
whether a writing obligatory was obtained by fraud, relates to a 
single point; and the facts, therefore, which relate to that single point, 
must be specially stated by the defendant, in order that the plaintiff 
may demur to them for their insufficiency, or deny their truth. On 
principle, a general plea of fraud has no analogy to the cases stated 
yn the books as coming within the exception. I have searched in vain 
to find this case mentioned along with those enumerated under this 
head, save in Chitty; and we have already seen upon what a dearth 
ef authority he places it there. Gould in his work mentions this ex- 
ception, and discusses the cases coming within it; but he no where 
alludes to a general plea of fraud, as being justified. or permitted by 
virtue of this exception. Vide 5 Bacon Abr. 408; Gould Pl. 368; 
} Saunders Rep. 117, n. 1; 2 do. 410, n. 4; 6 Comyn’s Dig. 112, (E 5.) 
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383. This absence of all mention or notice of such a plea is pretty 
decided evidence against any right on its part to shelter itself under 
the exception in favor of general pleading. 

Can this plea be brought within the second exception in favor of 
general pleading, where the party pleading is a stranger to the transac- 
tion, or title to be set up. This rule is laid down in the elementary 
treatises upon pleading, and sustained by a clear current of authority. 
Bailey J., in the above case of Hill v. Montagu, indirectly recognizes 
the doctrine, in his remark that he always understood that a party, who 
pleads a contract, must set it out, if he be a party toit. That wasa 
case where the maker of a note set up the defence of usury: being a 
party to the note, he was therefore required to set forth specifically 
the usurious contract; but had the action been a gui tam action to 
recover a penalty, then, as the plaintiff would have been a stranger to 
the contract, and could not be presumed to know the terms of the 
contract, he might have stated the contract generally. This distinc- 
tion was recognized as early as the 6th Edward 6. in the case of Pat- 
ridge v. Strange & Croker. 1 Plowden Rep. 85. It was a qui tam 
action, brought to recover a penalty of £80, for leasing contrary to 
the statute, certain lands of which they were not seized. It was ob- 
jected that the declaration did not state the terms of the lease, but 
only generally averred that the defendants had leased certain premi- 
ses to certain persons. Cook J. was of opinion that the plaintiff 
ought to have shown the certainty of the case; because, without the 
lease, he had no cause of action. But all the other Judges were of 
opinion against him. “In all cases, say the court, the privy ought to 
show the certainty; but here the plaintiff is a stranger, and there- 
fore cannot be supposed to have knowledge of it.” So in an action 
by lessor against assignee of lessee, it is sufficient, as regards the de- 
fendant’s interests, to aver in general terms, that the estate of the 
lessee came to him by assignment; for the plaintiff is not supposed to 
know all the particulars of the defendant’s derivative title: whereas, 
in an action by the assignee of the lessee against the lessor, the dec- 
laration must state all the mesne assignments down to himself; the as- 
signee being in law privy to them, as constituting a link in his own 
title. Gould Pl. 184, § 32; 1 Saund. Rep. 112, n. 1. The same 
doctrine is maintained by all the Judges in Wimbish v. Tailbois, 1 
Plowden 38. “Ifthe defendant pleads that the plaintiff holds jointly 
with another, he shall not be forced to show of whose feoffment; be- 
cause, by presumption of law, he cannot have knowledge thereof: 
otherwise it is of a joint-tenancy pleaded on his own side. And also, if a 
man pleads a deed, which does not belong to him, he shall not be ~ 
driven to show it”—per Montagu C. J. 1 Plowden 55; Tresham’s 
case, 9 Coke 110, is to the same effect. That was an action against 
an administratrix, to which she pleaded certain outstanding judgments, 
and no assets beyond what were sufficient to satisfy the same. The 
plaintiff replied as to certain of the judgments, that they had been 
paid and satisfied, and were fraudulently kept up by the defendant; 
and that one of the judgments was given to secure the perform- 
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ance of certain covenants which had been kept, andso no for- 
feiture. Ona demurrer to this replication, it was contended that 
such a general averment of the covenants for the performance of which 
the recognizance had been acknowledged, was insufficient; but the 
court resolved, that “such general pleading, to wit, that such recogni- 
zance was made for a true debt, &c., or for the performance of cer- 
tain covenants contained in a certain deed tripartite, (because the 
creditor, who is wholly a stranger to it, has no means in law to 
know the particular certainty,) was good enough. Vide Plow. Com. 
85, a. b. in Croker’s case, and 1 Plow. 123, and 18 H. 3. 1. a. b.” 
These authorities clearly establish the position, that a defendant, in 
setting forth a title, to which he is in law privy, must set forth spe- 
cially that title; and that a party to a contract, except in the cases 
coming within the former exception, must specially set forth upon the 
record the facts, claimed to constitute a bar to an action upon that 
contract. ‘The exception admits of general pleading only in favor of 
strangers, who, in the one case, are not privy to the title, and in the 
other, not parties to the contract, and cannot, therefore, in law, be pre- 
sumed to have knowledge of them. But in cases like that of Saun- 
ders vy. Stotts, the maker of a deed cannot be a stranger to the same, 
but must be a party to the contract. It therefore necessarily follows 
from these authorities, that the maker of a deed must specially set 
forth in his plea any facts which he claims, show that in law the 
deed was ab initio void. . 

But the application of this doctrine to cases of fraud and covin was 
fully discussed and well considered in the case of Wimbish & Wife v. 
Tailbois, 1 Plowden Rep. 38. That was an action of trespass on 
real estate. ‘The defendant justified under a plea, setting up speci- 
ally that one George Tailbois and herself, then being the wife of the 
said George, were seized of the premises in fee-tail, and being so 
seized the said George died, and the said defendant became thereof 
sole seized in fee-tail by right of survivorship. The plaintiffs replied, 
(admitting the truth of the plea,) that the wife of the said Wimbish 
was heir to the said George, and as such entitled to said premises in 
fee-tail after the death of said defendant; and that one William Tail- 
bois, after the death of said George, brought a formedon in descen- 
der for said lands against said defendant, and recovered the same by 
the default of said defendant; and the said plaintiffs aver the said re- 
covery was by covin had between said William and said defendant, 
without the consent of said plaintiffs, or either of them, and that by a 
certain statute of Henry 7, the life estate of said defendant became for- 
feited and the said premises immediately vested in the said plaintiffs, as 
a punishment inflicted by said statute against tenants, who should to 
the injury of the next inheritance, suffer such recoveries by covin. On 
a demurrer to this replication, various objections were urged; among 
which was this: that the replication should have specially set out the 
covinous acts, by means of which such recovery was had. It was in- 
sisted by Cook, Saunders, and Harris that such a general replication 
of covin was insufficient. Whiddon, on the contrary, contended that 
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it was not necessary in that case to shew this certainty; because covin 
was a secret thing, which by intendment another person can have no 
knowledge of; and, among other cases, he cited 33 H. 6 in trespass, 
where the defendant alleged in law, that he had bought the goods in 
market overt of one J. O.; the plaintiff replied that the said purchase 
was by covin between the defendant and the said J. Q., generally, 
without shewing any special circumstance of covin, and the plea 
was admitted good. Brown, J. was of opinion that the replication 
was bad. “Qne reason was, for that the cause of the covin is not 
shewn. For although the statute speaks generally of covin, yet it 
refers the pleading thereof to the common law, and, therefore, inas- 
much as the cause of the covin is not shewn, the replication is bad.” 
1 Plowden, 54. But the other Judges, while admitting the general 
doctrine laid down by Brown, held the replication sufficient, upon 
the ground, that the plaintiffs were strangers to the covin, and there- 
fore, not in law presumed to know the causes of the covin. Mon- 
tague, C. J. says: “First it seems to me, that covin is well averred 
without special cause shown. For covin (according to the true defi- 
nition of it,) 7s a secret agreement determined in the hearts of two, or 
more men, to the prejudice of another.” In Webs. Dict. covin is thus de- 
fined: “In law, a collusion, or deceitful agreement between two or 
more to prejudice a third person.” Encyc. Cowel. In all cases of 
covin, therefore, the party injured and pleading it, being a stranger, 
cannot in law be supposed to know the causes or particulars of the 
covin. C. J. Montague, adds the following among other reasons, why 
such a general replication of covin is good: “Also there is another 
reason to prove that the cause of covin shall not be shewn; for at 
this time the only thing to be discussed is whether or no the woman, 
defendant, was party to the covin, and, (as I. said,) inasmuch as covin 
is a secret thing, whereof by intendment of law a stranger cannot 
have knowledge; for this reason the law will not force a stranger to 
shew the cause thereof.” Then after the words we have quoted 
above, he concludes thus: “so here, forasmuch as by presumption of 
law the specialty of the covin does not lie in the knowledge of the 
plaintiffs, they shall not be compelled, by law, to shew it.” “And 
in all such cases, a man shall aver the covin generally, where the 
averment of it is given by statute, or by the common law. The 
statute of 13. Richard 2, Cap. 17, gives receit for feint pleading, and 
feint pleading and covin are all one; and there he shall pray to be 
received by allegation of feint pleading generally. And so tenant 
for years by the statute of Gloucester shall be received and shall say 
thatthe action was brought by covin generally, as is adjudged in ma- 
ny cases, (8 H. 6 7. b. Fitz. Con. nusance 7. Bro. 26.)” ‘So that co- 
vin was averred generally, where there could not be any special 
cause therof. And so if a man will allege imprisonment in excuse 
of his default, the other may say that this imprisonment was by co- 
vin generally. And so if a sale in market overt be pleaded, the 
other may aver it to be by covin generally. So if a feoffment is plead- 
ed, the other may aver that it was by champerty, generally, without 
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shewing any special cause thereof. And so in all cases, where aver- 
ment of covin, or of any other thing is given by statutes, or common 
law, there a man shall aver the same generally, where there cannot 
be any special cause thereof; but where there may be special cause it is 
otherwise. Asin 9 H. 6, where in a pracipe quod reddat, the tenant 

leaded in abatement of the writ, a recovery in assize by a stranger 
by action tried, and the demandant would have averred that the said 
assize was brought by covin between the plaintiff in assize and the 
tenant, and he was not admitted to that general averment without 
special cause shewn; for there is a special cause there to put the par- 
ty to answer, and therefore the party ought to shew the title to be 
false; if the title is good, there cannot be covin.” 1 Plowden 55. 
Hales, Justice, says: And as to the covin, the replication is good 
without showing the cause thereof; for it is to be noted, that the stat- 
ute is general; for it is, if womex by covin suffer any recovery, &c. So 
that where statutes speak of covin generally, it shall be shewn gener- 
ally, but otherwise of covin at common law. 1‘Plowden, 50. Molineux, 
Justice, says: “And the averment of covin generally is good for an- 
other reason, viz: because the statute speaks generally of recoveries 
by covin.” Numerous cases are put, where such general pleading 
has been allowed; but all of them come within the exception, that 
the party pleading was a stranger to the transaction; and though two 
of the judges placed their opinion upon the general words of the 
statute, yet all the authorities cited by them, were cases of covin; 
where the party seeking to avoid the act as covinous, was a stranger 
to the transaction. This case in Plowden is recognized as good au- 
thority in Tresham’s case, 9 Coke, 110. In this last case, (vide state- 
ment of the case, supra) the plaintiffs had replied that the said re- 
cognizances remain undischarged by covin of the defendant, &c., to 
the intent to defraud the plaintiffs of their debt. It was insisted that 
such general pleading could not be allowed; but it was resolved by 
the court, that the general allegation of fraud in the case at bar was 
sufficient; as is resolved in Tailbois’ case, that general averment of 
covin was good, because covin is so secrct, whereof by intendment 
another man cannot have knowledge. And, if of the special matter 
of covin, which (as is there held, ex vi termini) ought to be betwixt 
two by intendment of law, a stranger cannot have knowledge; a for- 
tiori in the case of fraud, which may be in the heart of one only.” 
In this case the plaintiff was a stranger to the fraud on the part of 
the defendant; it was connected with no transaction, to which he 
was a party; and hence came within the very reason of the rule laid 
down in Tailbois’ case, and was decided upon that ground, and that 
alone. And yet this is the case, cited by Mr. Chitty as an authority 
for his general form of a plea of fraud by the maker of the deed. The 
case it will be seen decides no such proposition; it goes upon the 
ground, that the plea in that case was an exception to the general 
rules of pleading; the reason of which exception is so distinctly laid 
down in the case cited from Plowden. The law as distinctly settled 
by these cases, and settled too upon the clearest principles of com- 
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mon sense, is this: that a party, injured by fraud or covin, being 
a stranger to the transaction by which it was consummated, may avoid 
the effect of the fraudulent or covinous act, by a general plea of fraud 
or covin. Thus far, and no farther, do the authorities go in favor of 
general pleading in cases of fraud, and covin. To carry the excep- 
tion beyond this would be to violate, not only the first principles of 
pleading, but all sound reason and even common sense itself. 

The law of pleading, as settled by these principles and authorities, 
lends no countenance to a general plea of fraud on the part of the 
maker of a deed. The maker of the deed is not a stranger to the 
transaction, out of which the fraud grew; he is a party to it, and 
of course must be presumed in law to know the certainty and particu- 
larity of the acts of fraud, by which he was deceived into doing an act, 
he otherwise would not have done. Indeed, no one else can know the 
certainty of the acts of fraud, which influence his mind. Misrepre- 
sentations alone are not sufficient; they must have so operated on the 
mind of the maker, as to induce him to act upon them in a way he 
otherwise would not have acted. This is a knowledge the plaintiff 
cannot possess: the defendant alone can know the facts, which de- 
ceived him, and knowing them, he must set them forth in his plea. 

This examination of the law explains the remarks of the Judges 
in the case of Hill v. Montagu. Dampier J. said he had seen a 
general plea of covin. I have shown that such pleas have been com- 
mon; but they lend no aid to the general plea of fraud, found among 
Mr. Chitty’s forms. Bayley J. also said, that a party to a contract 
must set forth specially the facts, which render it void. The authori- 
ties show the correctness of this remark; and even the remark of 
the Chief Justice is true in a limited sense, but for a different reason 
than the one given by him. 

There is another remark, which ought not be omitted; and that is, 
that the plea itself is contradictory, and on its face bears the stamp 
of inconsideration on the part of the person drafting it. The words 
fraud, covin, and misrepresentation, are not only not synonymous, but 
in meaning wholly inconsistent with each other. Covin, it has been 
seen, is a term of a very precise meaning—an acl done on an agree- 
ment between two or more to the injury of a third person. Hence there 
can be no covin on the part of the obligee of a bond as against the 
maker. Fraud, on the other hand, may be committed by one or 
more, and by the obligee against the maker of a bond; while mis- 
representation is only one of the modes by which fraud is consum- 
mated. In covin, there can be no such thing as a misrepresentation, since 
it isan agreement of two or more to do an act to the prejudice of a 
third person, who is a stranger to their agreement. The parties to 
the covin know the facts and the design, and intelligently enter upon 
the execution of the one and the consummation of the other; and, as 
the party injured is wholly ignorant of their acts and designs, no mis- 
representations can be made to him. Fraud may, or may not be, 
accompanied with misrepresentation. It may consist in the party’s 
simply withholding information, which by law he is bound to 
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to communicate. What then is the meaning of this jumble of 
words? Every covin is a fraud, but every fraud is not a covin. 
Which of these two terms is the operative one? Is the meaning of 
the word fraud restricted by the term covin, or is the meaning of 
covin changed by being connected with the word fraud? If we re- 
sort to the ordinary rules of interpretation, the terms fraud and covin 
would be equivalent to a fraudulent covin; but as every covin must 
be fraudulent, the first word would be tautological; and the plea, in 
its true construction, would stand as a general plea of covin; on which 
construction, however, the plea would be bad, as a general plea 
of covin, in not stating the other party to it, and because pleaded by 
the maker of the deed. The truth is, the plea was intended to be 
a general plea of fraud, and the word covin was inserted from 
some indistinct recollection of this old decisions upon that word 
covin, without a definite idea of either the meaning of the word or 
the law upon the subject. But it cannot be necessary to point out 
all the contradictions and inconsistencies, and uncertainty patent 
upon the face of this plea. They will readily occur to the mind, 
which has once mastered the true meaning of the separate terms of 
which it is composed. 

I have thus endeavored, while reviewing the case at the head of 
this article, to ascertain as well as I was able, the first principles of 
special pleading, and to point out the exceptions to them, by which 
general pleading is permitted—a subject, involved somewhat in obscu- 
rity, in consequence of the science of well-pleading not being so much 
cultivated at present, as in the golden age of the profession, when 
the highest ambition of the great lawyer was the mastery of this 
very science of special pleading, and without which knowledge, no 
one can become an accomplished lawyer even at this day. And, 
if any thing I have written shall cause the subject to be the better 
understood, and special pleading oftener reserted to in practice, it is 
certain, that justice will be administered with greater facility, with more 


certainty, and with far less expense. 








TRIALS FOR WITCHCRAFT. 


[BY THE EDITOR.] 


Havine had occasion recently to look into the trials for witchcraft, 
and into the history of witchcraft generally, I have thought that a 
condensed statement of the results at which I arrived, might not be 
uninteresting to the readers of this Journal. Surely there is no chap- 
ter more remarkable in the history of jurisprudence. The following 
account of what constituted witchcraft, is from the American Ency- 
clopedia—title, Wrren. 
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_% A witch is a person who has acquired supernatural power, by en- 
tering into a compact with evil spirits.” * * The compact with 
the devil was sometimes express, whether oral or written, when the 
witch abjured God and Christ, and dedicated herself wholly to the 
evil one; or only implied, when she actually engaged in his service, 

ractised infernal arts, and renounced the sacraments of the church. 
The express compact was sometimes solemnly confirmed at a general 
meeting over which the Devil presided, and sometimes privately made 
by the witch signing the articles of agreement with her own blood, 
or by the Devil writing her name in his black book, * * General 
assemblies of witches were held yearly or oftener.” * * To these 
meetings they rode from great distances on broomsticks, pokers, goats, 
hogs, or dogs; the devil taking the chair, under the form of a goat.” 


From this, and numerous other citations which might be made, it 
appears that the ancient idea of witchcraft confined it entirely to the 
female sex; and I may add, to the oldest and ugliest of that sex. The 
young and beautiful practise their witchcraft in another way. But 
in New-England no such distinctions were ever made: not only were 
men convicted and executed, but even a child five years old was im- 
prisoned on the charge of * biting some of the afflicted, who showed 
the print of small teeth on their arms.” The following is from Ame- 
rican Criminal Trials, vol. 1. page 97—a work which I have more 
than once had occasion to commend in the columns of this Journal, 
and from which I shall make several extracts in the course of this 
article. 


“The term witch had a somewhat different signification at the pe- 
riod referred to, [the Salem Trials,] from what it had in more ancient 
times. It was indiscriminately applied to either sex, and designated 
those who had a deliberate and formal contract with the devil to be- 
come his subjects; and, in consequence of this allegiance, he was 
supposed to exercise his supernatural powers in their favor, and to 
communicate to them a portion of those powers. It was a wilful 
transferring of allegiance from God to the Devil, by means of a com- 
pact usually made by the witch’s signing a book presented to her 
by the other party.” 


Strange as it may now appear, there was a general belief in witch- 
craft throughout the civilized world, down to about the end of the seven- 
teenth century. Dr. Johnson, in his observations on Macbeth, says: 
“ The reality of witchcraft or enchantment, which, though not strictly 
the same, are confounded in this play, has in all ages and countries 
been credited by the common people, and in most, by the learned 
themselves.” In fact, had this not been so, Shakspeare would not 
have made this magnificent tragedy turn wholly on the agency of 
witches. 

In the fifth edition of Brown’s Dictionary of the Holy Bible, pub- 
lished in Edinburgh in 1807, and republished in this country in 1816, 
it is said, “a witch is a woman that has dealing with Satan. That 
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such persons are among men, is abundantly plain from Scripture, 
and that they ought to be put to death.” 


Blackstone,in his Commentaries, (4 Black. 60) says: “'To deny the 
possibility, nay, actual existence of witchcraft and sorcery, is at once 
flatly to contradict the revealed word of God, in various passages both 
of the Old and New Testament; and the thing itself is a truth to which 
every natiion in the world hath in its turn borne testimony, either by 
examples seemingly well attested, or by prohibitory laws.” This was 
written at a time when England had followed the example of France 
under Louis XIV. by abrogating the laws for the. punishment of 
witchcraft; which laws, says Blackstone, were “ the terror of all an- 
cient females in the kingdom.” 

The statute of 1 James J. c. 12. may serve as a specimen. It pro- 
vided “ that all persons invoking any evil spirit, or consulting, cove- 
nanting with, entertaining, employing, feeding or rewarding any evil 
spirit; or taking up dead bodies from their graves, to be used in any 
witchcraft, sorcery, charm or enchantment; or killing or otherwise 
hurting any person by such iafernal arts,should be guilty of felony 
without benefit of clergy, and suffer death.” This act continued in 
force until 9 Geo. II. c. 5. (1736,) by which it was repealed, and was 
the law under which witches were punished in this country. 

The rage for executing witches in Europe, may be said to have 
commenced with the bull of Pope Innocent VIII., in 1484, com- 
manding a vigilant search and punishment of such offenders; which 
was followed by similar mandates from several of his successors, The 

hrenzy lasted about two centurics and a half. The Reformation 
had no effect in checking it. Some idea of its extent may be gathered 
from the fact, that five hundred witches sutfered in Geneva in the 
space of three months; that one thousand suffered in a single year in 
the diocese of Como; and that during the whole period, one hundred 
thousand are supposed to have been executed in Germany, and thirty 
thousand in England. The last executions took place in England in 
1716; in Scotland in 1722; in Germany in 1749; and in Switzer- 
land in 1780. In this country, it will afterwards be seen, the fury ter- 
minated in 1692, and did not embrace so many as thirty victims. 

The settlement of New-England commenced when the delusion 
was at the highest in old England; and it was to New-England that 
executions for witchcraft were confined. Some indictments were 
found in New-York, but no convictions; and it was at last concluded 
to send the accused for trial to Massachusetts, “ where charges of this 
kind were more common, and the proofs necessary to support them 
better understood. Some were also found in Pennsylvania, when 
William Penn was presiding Judge; but that wise magistrate charged 
the jury tobring the accused in guilty of being suspected of witch- 
craft, which was not punishable. 

In New-England, between 1650 and 1665, there were some five or 
six executions, Of these, as well as of the English trials, very circum- 
stantial accounts had been published, and generally read in Massa- 
chusetts. These narratives were accompanied by many specious 
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arguments to prove the reality of witchcraft, and the necessity of 
punishing it with the full rigor of the law. But the highest authority 
among the colonists was that of the great and good Sir Matthew Hale, 
aname never to be mentioned by lawyers without reverence. He had 
presided at the trial of two women in 1665, who were condemned 
and executed as witches; and in his charge to to the jury he took 
occasion to declare his unhesitating belief in the reality of witch- 
craft. Of this trial, his biographer, Roscoe, gives the following 
account. 


“In the year 1665, Sir Matthew Hale was unfortunately called 
upon to preside at the trial of two wretched women, who were in- 
dicted for the crime of witchcraft. In reviewing his conduct upon 
this occasion, allowance must be made for the prejudices of the times 
in which he lived—prejudices, perhaps, strengthened in his case by 
the zeal with which he had-devoted himself to the speculative part of 
theological learning. Still it is impossible. to.acquit him of a too easy 
credulity upon this occasion, since in the course of the trial, some experi- 
ments were instituted with regard to the correctness of the representa- 
tions made by the person supposed to be affected, the results of which in- 
duced some impartial by-standers to declare they believed the whole 
transaction a mere imposture. At the conclusion of the trial, Hale did 
not sum up the evidence, but left the case to the jury, with a very short 
direction, professing, at the same time, his belief in the crime of witch- 
craft. He said, “that there were such creatures as witches, he made 
no doubt at all; for, first, the Scripture had affirmed so much; se- 
condly, the wisdom of all nations had provided laws against such per- 
sons, which is an argument of their confidence of such a crime. And 
such hath been the judgment of this kingdom, as appears by that act 
of Parliament which hath provided punishments proportionable to the 
quality of the offence.” 


This case is reported in 6 Howell’s State Trials, 698; and the “ experi- 
ments” above referred to are thus described in 1 Am. Crim. Trials, 70. 


“ It is related, that the afflicted persons had severe fits during the 
trial, and, in the midst of them, when they were wholly deprived of 
sense and understanding, closing their fists in such a manner that the 
strongest man in court could not force them open, they would sud- 
denly shriek out and open their hands, on the least touch of one of 
the supposed witches, which accident would not happen by the touch 
of any other person, and this although they were blinded. A person 
present objected, that the children might counterfeit this distemper; 
‘ wherefore, to avoid this scruple, it was privately desired by the 
Judge, that the Lord Cornwallis, Sir Edmund Bacon, and Mr. Ser- 
jeant Keeler, and some other gentlemen then in court, would attend 
one of the distempered persons in the other part of the hall, whilst she 
was in her fits, and then to send for one of the witches, to try what 
would then happen, which they did accordingly; and Amy Duny was 
conveyed fromthe bar and brought to the maid. ‘They put an apron 
before her eyes, and then one other person touched her hand, which pro- 
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duced the same effect as the touch of the witch did in the court, 
whereupon the gentlemen returned, openly protesting, that they did 
believe the whole transaction of this business was a mere imposture.” 

This occurred twenty-seven years before the Salem trials; and it 
was not until two years after, namely, from 1694 to 1701, that Lord 
Holt, another great name, second only to Hale, in ten successive 
trials for witchcraft, so charged the jury as to procure verdicts of ac- 
quittal; and thus virtually put an end to this class of judicial murders, 
before the action of Parliament. 

The immediate precursor of the Salem tragedy was the supposed 
bewitching of John Goodwin’s children, at Boston, in 1688, of which 
the following account is given in the book last quoted, pp. 75—77. 


“Four of the children of John Goodwin, a grave man and a good 
liver at the north part of Boston, were generally believed to be be- 
witched. The children were all remarkable for ingenuity of cha- 
racter, had been religiously educated, and thought to be without guile. 
The eldest was a girl of thirteen or fourteen years. She had 
charged a laundress with taking away some of the family linen. The 
mother of the laundress was a low Irish woman, of bad character, 
and gave the girl harsh language; soon after which she fell into fits, 
which were said to have something diabolical in them. One of her 
sisters, and two brothers, followed her example, and, it is said, were 
tormented in the same part of their bodies at the same time, although 
kept in separate apartments, and ignorant of one another’s complaints. 
One or two things were said to be very remarkable: all their com- 
plaints were in the day time, and they slept comfortably all night; 
they were struck dead at the sight of the Assembly’s Catechism, 
Cotton’s Milk for Babes, and some other good books, but could read 
in Oxford Jests, Popish and Quaker books, and the Common Prayer, 
without any difficulty. Sometimes they would be deaf, then dumb, 
then blind; and sometimes all these disorders together would come 
upon them. Their tongues would be drawn down their throats, then 
pulled out upon their chins. Their jaws, necks, shoulders, elbows, and 
all their joints, would appear to be dislocated; and they would make 
most piteous outcries of burnings, of being cut with knives, beat, &c., 
and the marks of wounds were afterwards to be seen. The ministers 
of Boston and Charlestown kept a day of fasting and prayer at the 
troubled house; after which the youngest child made no more com- 
plaints. The others continuing to be afflicted, the magistrates inter- 
posed, and the old woman was apprehended, but upon examination 
would neither confess nor deny, and appeared to be disordered in her 
senses. Upon the report of physicians that she was compos mentis, 
she was executed, declaring at her death that the children should 
not be relieved. The eldest was taken into Cotton Mather’s family, 
where, at first, she behaved orderly, but after some time, suddenly fell 
into her fits. A printed account of this affair was published, with a 
preface by Baxter, who says, “ the evidence is so convincing, that he 
must be avery obdurate Sadducee who will not believe.” The credit 
it obtained was sufficient, together with other preparatives, to dispose 
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the whole country to be easily imposed upon by the more extensive 
and more tragical scene, which whas presently after acted at Salem 
and other parts of the county of Essex.” 


The “Salem witchcraft” commenced in the family of the Rev. 
Samuel Parris, Indeed,I may here remark, that the persons most 
deeply accountable for the horrors which followed, were three cler- 
gymen, namely, Cotton Mather, of Boston, and Mr. Parris and Mr. 
Noyes, of Salem. But of these Mr. Parris was the one most guilty. 
The opening scene is thus described in the same book, pp. 78—79. 


“There had been a bitter strife between this man and a portion of 
his people; and the very active part he took in the prosecutions for 
witchcraft have been justly attributed not less to motives of revenge 
than to a blind zeal in the performance of what he considered his 
duty. A daughter of Mr. Parris, nine years of age, his niece, a girl 
of less than twelve, and twe other girls in the neighborhood, began 
to make the same sort of complaints that Goodwin’s children had 
made, two or three years before. The physicians, having no other 
way for accounting for their disorder, pronounced them bewitched. 
An Indian woman, who had been brought into the country from New 
Spain, and then lived with Mr. Parris, tried some experiments, which 
she pretended to have been used to, in her own country, in order to 
find out the witch. This coming to the children’s knowledge, they 
cried out upon the poor Indian, as appearing to them, pinching, prick- 
ing and tormenting them; and they fell into fits. Tituba, the Indian, 
acknowledged that she had learned how to find out a witch, but de- 
nied that she was one herself. Several private fasts were kept at the 
minister’s house, and several, more public, by the whole village, and 
then a general fast through the colony, to seek of God to rebuke 
satan. The great notice taken of the children, together with the 
pity and compassion of the persons by whom they were visited, not 
only tended to confirm them in their conduct, but to draw others into 
the like. Accordingly, the number of the sufferers soon increased; 
and among them were two or three women, some girls old enough for 
witnesses. These, too, had their fits, and when in them, cried out, not 
only against Tituba, but against Sarah Osborn, a melancholy, dis- 
tracted old woman, and Sarah Good, another old woman, who was 
bed-rid. Tituba having, it is alleged, been scourged by her master, 
at length confessed herself a witch, and that the two old women were 
her confederates. The three were then committed to prison; and 
Tituba, upon search, was found to have scars upon her back, which 
were called the devil’s mark. This took place on the first of March. 
About three weeks afterwards, two other women, of good character 
and church members, Corey and ‘Nurse, were complained of and 
brought to an examination; on which these children fell into fits, and 
the mother of them, the wife of Thomas Putnam, joined -with the 
children, and complained of Nurse as tormenting her: she made 
most terrible shrieks, to the amazement of all the neighborhood. 
The women, notwithstanding they denied every thing, were sent to 
prison; and such was the infatuation, that a child of Sarah Good, 
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about four or five years old, was also committed, being charged with 
biting some of the afflicted, who showed the print of small teeth on 
their arms.” 

The flame thus kindled spread like wildfire. No person felt safe. 
The only way to avoid accusation was to become an accuser; and 
once accused, arrest and imprisonment were sure to follow, unless 
confession was made; for, by a monstrous inversion of all the princi- 
any of justice, those who confessed were not only left unmolested, 

ut were used as witnesses against those who-would not confess. 
Consternation covered the land. The bravest stood aghast. Even 
torture was resorted to, in order to extort confessions. hus children 
were driven to testify against their parents, and wives against their 
husbands. All the prisons were soon filled, and the cry was to make 
room for more. Sir William Phipps, the Governor, was a parishioner 
of Cotton Mather, and a devoted believer in witchcraft. One of his 
first acts was to create a special court for the trial of those in prison. 
For this act there was not a shadow of authority in the charter. The 
court was what we should now call a Lynch court, Not a lawyer 
was in any way connected with it. The seven Judges, Attorney 
General and Clerk, were selected for the occasion, some of them 
educated as clergymen, some as physicians, and some as merchants, 
but all believers in witchcraft, and bent on its extinction. The ac- 
cused had no counsel. , 

This court was opened on the 2d of June, 1692. The substance of 
the indictment was, that the accused “ exercised certain detestable 
arts, called witchcrafts and sorceries,” whereby the accuser “ was 
hurt, tortured, pined, consumed, wasted, and tormented.” The Chief 
Justice, William Stoughton, charged the grand jury, that “ they were 
not to mind whether the bodies of the afflicted were really pined and 
consumed, as was expressed in the indictment, but whether the 
afflicted did not suffer from the accused such afflictions as naturally 
tended to their being pined and consumed; for this was a pining and 
consuming in the sense of the law.” The evidence, taken without 
any cross examination, was such as might be expected on such a sub- 
ject, at such atime, and in the presence of such a court. 

1. The fact that the “afflicted” were bewitched, was taken for 
granted as too notorious to require proof; and the only question was, 
whether the accused bewitched them. To prove this, 

2. The afflicted persons were first called, consisting principally of 
young women, who became a kind of stereotype witnesses for all oc- 
casions, and who identified the accused as the persons who afflicted 
them. Nor did they stop here. They acted out the established phe- 
nomena in such cases, either at the preliminary examination, or at 
the trial; and in either case, their fits, contortions, and convulsions 

assed for proof. The theory was, “that an invisible and impalpable 
uid etal from the eyes of the witch, and penetrated the brain of 


the bewitched.” A look, therefore, of the accused was sufficient to 
produce the phenomena required; and a touch would restore the 
patient, by attracting back the bewitching fluid. In a word, there 
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was a remarkable similarity between these exhibitions and those of 
Mesmerism. 

3. A jury was empanelled, depending upon the sex of the accused, 
to examine the body in search of witch marks; and wo to the wretch 
whose skin exhibited a mole or a wart, or any thing else short of per- 
fect purity. 

4, The demeanor of the accused was carefully scrutinized. If 
they did not shed tears, it was a sure sign of guilt. If they denied a 
belief in witchcraft, or rebuked the witnesses, it told heavily against 
them. They were generally required to repeat the Lord’s prayer, 
and the slightest error—such as saying “ hollowed” for hallowed,” or 
“ deliver us from all evil,” was fatal. 

5. All persons who had confessed, were admitted to testify. 
Hearsay evidence was as good as any other. ‘Testimony was re- 
ceived as to acts which transpired twenty years before; and where 
a witness was detected in a direct lie, the court only bid her “ tell no 
more lies,” and she went on with her testimony. 

6. But the most monstrous outrage upon common sense and reason 
yet remains to be told. The accused were held responsible for what 
their shapes, apparitions, or spectres did, when they were not bodily 
present. This “spectral evidence,” as it was called, was received 
without hesitation by the court, though some of the clergy advised 
against it; and as there was no possibility of rebutting it, conviction 
was certain. 

This court, so extraordinary in every sense of the word, held several 
sessions between the 2d of June and the 9th of September, when it 
adjourned to meet no more. Nineteen persons, of whom fourteen 
were females, were convicted and executed; and one, Giles Cory, over 
eighty years of age, was pressed to death for refusing to plead. - This 
is the most hideous fact in this black chapter of our history. Cory 
knew that he should be convicted, unless he confessed, because 
not one escaped. His venerable wife had already suffered. If con- 
victed, his estate would be forfeited, and his heirs beggared. With 
more than Roman heroism, therefore, he resolved to stand mute when 
arraigned. The horrible punishment of peine forte et dure, never be- 
fore or since inflicted in this country, was the consequence; and it is 
related that, “as the aged frame of the dying man yielded to the 
dreadful pressure, his tongue protruded from his mouth, and the 
sheriff thrust it back again with the point of his cane.” 

For the purpose of illustrating the spirit which prevailed at these 
trials and executions, I shall now make several further extracts from 
the first volume of American Criminal Trials, before quoted. The 
following extracts are from the trial of Bridget Bishop, a poor and 
friendless old woman, who was the first victim. pp. 99, 103, 105. 106. 


“ Deliverance Hobbs, who had confessed herself to be a witch, 
testified, that the spectre of the prisoner was then tormenting her on 
account of her confession, and tempting her to sign.the book again, 
and to deny what she had confessed. She affirmed, that it was the 
shape of this prisoner, which whipped her with iron rods, to compel 
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her thereunto; and she affirmed, that this Bishop was at a general meet- 
ing of the witches, in a field at Salem village, and there partook of a 
diabolical sacrament in bread and wine then administered. 


“ John Cook testified, that about five or six years ago, one morning 
about sunrise, he was assaulted in his chamber by the shape of this 
prisoner, which looked on him, grinned at him, and very much hurt 
him, with a blow on the side of the head; and that, on the same day, 
about noon, the shape walked into the room where he was, and an 
apple strangely flew out of his hand into the lap of his mother, six or 
eight feet from him. 


“John Louder testified, that upon some little controversy with 
Bishop about her fowls, going well to bed, he awoke in the night by 
moonlight, aud saw clearly the likeness of this woman grievously op- 
pressing him; in which miserable condition she held him unable to 
help himself till near day. He told Bishop of this: but she utterly 
denied it, and threatened him very much. Quickly after this, being 
at home on a Lord’s day, with the doors shut about him, he saw a 
black pig approach him; which endeavoring to kick, it vanished 
away. Immediately after, sitting down, he saw a black thing jump 
in at the window, and come and stand before him. 'The body was 
like that of a monkey, the feet like a cock’s, but the face much like 
aman’s. He being so extremely affrighted that he could not speak, 
this monster spoke to him and said: ‘I am a messenger sent unto you, 
for I understand that you are in some trouble of mind, and if you will 
be ruled by me, you shall want for nothing in this world.” Where- 
upon he endeavored to clap his hands upon it; but he could feel 
no substance, and it jumped out of the window again; but imme- 
diately came in by the porch, though the doors were shut, and 
said, “ you had better take !my counsel.” He then struck at it 
with a stick, but struck only the groundsel, and broke the stick. 
The arm with which he struck was presently disabled; and it van- 
ished away. He presently went out at the back door, and spied 
this Bishop, in her orchard, going to her house; but he had not power 
to set one foot forward unto her. Whereupon, running into the house, 
he was immediately accosted by the monster he had seen before, 
which goblin was going to fly at him; whereat he cried out, “ the 
whole armor of God be between me and you!” Soit sprung back, and 
flew over the apple-tree, shaking many apples off the tree, in its flying 
over. At its leap, it flung dirt with its feet against the stomach of 
the man; whereon he was then struck dumb, and so continued for 
three days together. 

** An examination of the prisoner was made by a jury of women, who 
reported that they found a preternatural ‘ tet’ upon her body, and on 
making a second examination, within three or four hours, there was no 
such thing to be seen. 

“She was convicted and sentenced to be hanged, and was re- 
manded to prison to await ber doom. ‘¢ As she was under a guard, 
poneng by the great and spacious meeting-house of Salem,—(Cotton 
ather relates this,)—‘she gave a look towards the house; and im- 
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mediately a demon, invisibly entering the meeting-house, tore down a 
part of it; so that though there were no persons to be seen there, yet 
the people at the noise running in, found a board, which was strongly 
fastened with several nails, transported unto another quarter of the 
house.’ She was executed on the 10th of June, solemnly protesting 
her innocence to the last. ” 


The following extracts are from the trial of the Rev. George Bur- 
roughs, pp. 114, 116, 118, 120. 


“George Burroughs was a man of ability and education, who was 
graduated at Cambridge, in 1670, and had formerly been a minister 
in Salem village. His trial and condemnation form one of the darkest 
transactions, which the annals of crime in this country present. There 
were at the time, hints, which became at length positive assertions, 
of difficulties between him and Parris, which render his fate a terri- 
ble commentary on the power thrown into the hands of afew de- 
signing men by the excited state of publie feeling. Moreover, he 
boldly denied that there was or could be such a thing as witchcraft 
in the current sense of the term. 

“ Anne Putnam. On the 7th of May, 1692, in the evening, I saw 
the apparition of George Burroughs, who grievously tortured me, 
and urged me to write in his book, which I refused. He then told me 
that his first two wives would appear to me presently, and tell me a 
great many lies, but I should not believe them. Immediately there 
appeared to me the forms of two women in winding sheets and nap- 
kins about their heads, at which I was greatly affrighted. They turned 
their faces towards Mr. Burroughs, and looked very red and an- 
gry at him, telling him that he had been a cruel man to them, and 
that their blood cried for vengeance against him, They also told 
him they should be clothed with white robes in heaven when he should 
be cast into hell. Immediately he vanished away, and, as soon as he 
was gone, the_two women turned their faces towards me, looking as 
pale as a white wall. They said they were Mr. Burroughs’s first 
wives, and that he had murdered them. One of them said she was 
his first wife, and he stabbed her under the left arm, and put a piece 
of sealing wax on the wound; and she pulled aside the winding sheet 
and showed me the place. 

“Sarah Viber. On the 9th of May last, as I was going to Salem 
village, I saw the apparition of a little man, like a minister, with a 
black coat on, and he pinched me by the arm, and bade me go with 
him, but I would not; and when I came to the village, I saw Mr. 
George Burroughs, whom I never saw before. Then { knew that it 
was his apparition which I had seen in the morning. He tortured me 
several times during the time of his examination. I also saw him or 
his appearance torment and afflict Mary Walcott, Mercy Lewis, Eli- 
zabeth Hubbard, Anne Putnam and Abigail Williams, by pinching, 
twisting, and almost choking them to death. I believe in my heart, 
that he is a dreadful wizzard. 

“ Mercy Lewis. On the 7th day of May last, in the evening, I saw 
Mr. George Burroughs, who urged me to write in his book. He told me 
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that the devil was his servant, and mentioned several whom he had 
bewitched. He tortured me dreadfully, and threatened to kill me, 
for he said I should not witness against him. He also told me I should 
not see his two wives, if he could help it, because I should not wit- 
ness against him. On the 9th of May, Mr. Burroughs carried me up 
into an exceeding high mountain, and showed me all the kingdoms of 
the earth, and told me that he would give them all to me, if I would 
write in his book; and if I would not, he would throw me down and 
break my neck; but I told him they were not his to give, and I would 
not write, if he threw me down on a hundred pitchforks. 

“ On the 19th of August, he was carried in a cart through the streets 
of Salem with the others, who were to die. Upon the ladder he 
made a calm and powerful address to the multitude, in which he as- 
serted his innocence “with such solemn and serious expressions as 
were to the admiration of all present.” He then made a prayer, 
concluding with the Lord’s prayer, which he repeated in a clear, so- 
norous tone, with entire exactness, and with a fervency that astonished. 
Many were affected to tears, and it seemed as if the spectators would 
hinder the execution. But the accusers cried, that the devil assisted 
him: the execution proceeded, and the husband, the father, the minister 
of God, was violently sent to his long home. Cotton Mather, on 
horseback in the crowd, addressed the people, declaring that Bur- 
roughs was no ordained minister, insisted on his guilt, and asserted 
that the devil had often been transformed into an angel of light. 
When the body was cut down, it was dragged by the halter to a hole 
about a foot deep. It was stripped of its garments, and some old 
clothing of one executed being put upon the body, it was thrown in 
with two others, a part of it being left uncovered.” 


Among the twenty victims, were three aged sisters, Sarah Cloyse, 
Rebecca Nurse, and Mary Easty, all church members, and exem- 
plary in their lives). When Rebecca Nurse was tried, the jury re- 
turned a verdict in her favor; but the clamor was so great, that they 
were sent back, and changed their verdict. ‘The Governor was in- 
duced to grant her a reprieve, so excellent had been her character; 
but again clamor overcame reason, and the reprieve was counter- 
manded. She was taken in chains to the meeting-house, to be ex- 
communicated by her minister, Mr. Noyes, and was afterwards hanged. 
This same minister actually refused to pray for another of his pa- 
rishioners, John Proctor, unless he would confess, which he refused to 
do. After the execution of Rebecca Nurse, the other two sisters, 
before their trial, united in a beautiful petition to the court, in which 
they say: 

“ Whereas we two sisters stand now before the honored court, 
charged with the suspicion of witchcraft, our humble request is, first: 
that, seeing we are neither able to plead our own cause, nor is coun- 
sel allowed to those in our condition, that you, who are our judges, 
would please to be of counsel to us, to direct us wherein we may 
stand in need. Secondly, that whereas we are not conscious to our- 
selves of any guiltin the least degree of that crime whereof we are 
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now accused (in the presence of the living God we speak it, before 
whose awful tribunal we know we must ere long appear,) nor of any 
other scandalous evil or miscarriage inconsistent with christianity, 
those who have had the longest and best knowledge of us, being per- 
sons of good report, may be suffered to testify upon oath what they 
know concerning each of us, namely, Mr. Capen, the pastor, and those 
of the town and church of Topsfield, who are ready to say some- 
thing which we hope may be looked upon as very considerable in 
this matter; with the seven children of one of us, namely, Mary 
Easty, and that it may be produced of like nature in reference to the 
wife of Peter Cloyse, her sister. Thirdly, that the testimony of 
witches, or such as are afflicted, as is supposed, by witches, may not 
be improved to condemn us, without other legal evidence concurring. 
We hope the honored court and jury will be so tender of the lives of 
such as we are, who have for many years lived under the unblemished 
reputation of christianity, as not to condemn them without a fair and 
equal hearing, of what may be said for us as well as against us. And 
your poor supplicants shall be bound always to pray.” 


But all was unavailing. After her condemnation, Mary Easty sent 
tothe Governor a memorial drawn up by herself in prison, not for 
herself, but for those who might yet be called to sutfer, which can 
hardly be read without tears. Yet she was hanged with eight others; 
and the Rev. Mr. Noyes, pointing to the gallows, said, “ There hang 
eight fire-brands of hell!” The petition just named is as follows: 


“The humble petition of Mary Easty unto his excellency Sir 
William Phipps, and to the honorable judge and bench now sitting 
in judicature in Salem, and the reverend ministers, humbly sheweth: 
That whereas your poor and humble petitioner, being condemned 
to die, doth humbly beg of you to take it into your judicious and 
pious consideration, that your poor and humble petitioner, knowing 
my own innocency, (blessed be the Lord for it,) and seeing plainly 
the wiles and subtilty of my accusers, by myself, cannot but judge 
charitably of others, that are going the same way with myself, if the 
Lord step not mightily in. 1 was confined a whole month on the 
same account that I am now condemned for, and then cleared by 
the afflicted persons, as some of your honors know; and in two days’ 
time I was cried out upon by them, and have been confined, and now 
am condemned to die. The Lord above knows my innocency then, 
and likewise doth now, as at the great day will be known to men and 
angels. I petition to your honors not for my own life, for I know I 
must die, and my appointed time is set; but the Lord he knows itis, 
if it be possible, that no more innocent blood may be shed, which 
undoubtedly cannot be avoided in the way and course you goon. I 
question not but your honors do to the utmost of your powers, in the dis- 
covery and detecting of witchcraft and witches, and would not be 
guilty of innocent blood for the world; but, by my own innocency, I 
know you are in the wrong way. The Lord in his infinite mercy 
direct you in this great work, if it be his blessed will, that ne more 
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innocent blood be shed. I would humbly beg of you, that your 
honors would be pleased to examine these afflicted persons strictly, 
and keep them apart some time, and likewise to try some of these 
confessing witches; I being confident that there are several of them 
have belied themselves and others, as will appear, if not in this world, 
1 am sure in the world to come, whither I am going; and I question 
not but yourselves will see an alteration in these things. ‘They say 
myself and others have made a league with the devil; we cannot con- 
fess. I know, and the Lord he knows, as will shortly appear, they 
belie me,and so I question not but they do others; the Lord alone 
who is the searcher of all hearts knows, as I shall answer at the tribunal 
seat, that I know not the least thing of witchcraft, therefore I can- 
not, I durst not belie my own soul. I beg your honors not to deny 
this my humble petition, from a poor, innocent person, and I question 
not but the Lord will give a blessing to your endeavors.” 


Her prayer was granted. She was the last victim. That miserable 
court never sat again. A new and regular court was constituted. 
Out of many tried, a few only were convicted, and those were soon 
pardoned. The crowded jails were speedily emptied. The tornado 
was brief in proportion to its fury. ‘The common mind of New Eng- 
land could no longer bear the outrage. Accusations became as odi- 
ous as they had before been acceptable. Cotton Mather tried to get 
up a scene in his own parish, but without success. Robert Calef, a 
Boston merchant, proved himself more than a match for this vain 
bigot, if nothing worse. He exposed these whole proceedings with 
the stern severity of truth. Reginald Scott had long before done the 
same in England; but he was put down by such epithets as “ the 
modern witches’ advocate,” “ gallant of old hags,” and the like. Now, 
however, such weapons would not avail. It was in vain that Mather 
called Calef a“ malignant, calumnious, and reproachful man,” and a 
“ coal from hell,” and even prosecuted him. Mather’s influence was 
gone. Reason, temporarily dethroned, had resumed her sway, and 
error expired in the very midst of her worshippers. Never was 
there a more speedy and total change in public sentiment. Deep 
and bitter was the repentance of nearly all concerned in “ the late 
calamity.” Parris was driven with execrations from the people of his 
charge. Noyes was only restored to favor by the most heart-humbled 
confessions. The excommunications were rescinded on the records of 
the churches. The attainders and forfeitures were all removed. The 
jarors published a solemn declaration of regret; a general fast was 
proclaimed throughout the colony, at which Sewall, one of the Judges, 
caused a confession to be read, in the Old South church, while he 
stood up alone in the congregation. His diary has been preserved, in 
which, opposite to the passage recording his agency in these trials, 
there is written, with a hand tremulous with age, the significant Latin 
interjection, “ vae, vae, vae”—“ alas, alas, alas.” Nor did this matter 
of repentance stop with unavailing regrets. By a resolution of the 
Legislature, restitution of property was made, as far as possible, to 
the survivors of the victims; and donations, where there was nothing 
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to restore. The only persons who are not known to have declared 
their repentance, are Mather and Stoughton. 

And so ended this deplorable chapter of ‘New England history. 
No where in Europe, did the phrenzy cease so early, or continue for 
so short a period, or involve so few victims. While, therefore, the 
son of New England finds in this calamity so much to regret, there 
is nothing of which he has cause to feel ashamed. 


Court of Common Pleas, Hamilton County, Ohio, February Term, 1845. 


Joun Bureoyne, Apr. or tHe Estate or James C. Lupiow, 
DECEASED, AND THE LAFayeTTe Bank or CINCINNATI, 


vs. 


Cuarues S. Crarkson, Samuet Grant, Dexter Stone, eT at 
[Rerortep By J. W. Tayzor.] 


When a mortgage is given to indemnify the mortgagee against a contingent liability, 
the fact of such liability and the amount of injury sustained, must first be ascer- 
tained, before the lien can be enforced against the mortgagor or subsequent pur- 
chasers. The assignee of such a mortgage succeeds to no other rights than those 
of his assignor. 

An agent, acting without compensation, is only liable for gross negligence. 

Notice to the President of a Bank of an outstanding mortgage, is notice to the Bank. 

In Ohio, the first recorded mortgage is the first lien, although the mortgagee may 
have had notice of a prior unrecorded mortgage. No®does this rule apply only 
to an instrument executed in due form of law, but includes equitable mortgages. 


Tuts cause came on for hearing at the February Term of the 
Hamilton Common Pleas, upon a bill of foreclosure, filed by Bur- 
goyne, Adm. of the estate of James C. Ludlow, deceased: the an- 
swer of Grant & Stone, and also a supplemental and amended answer, 
in the nature of a cross-bill, filed by them, the answer of the Lafay- 
ette Bank to said cross-bill, the separate answers of Josiah Lawrence 
and other defendants and testimony. 

The following appear to be the material facts of the case. 

Previous to January, 1840, Charles S. Clarkson had been exten- 
sively engaged in the pork business at Cincinnati, and his paper had 
been discounted in the Lafayette Bank, upon most of which James 
C. Ludlow was an accommodation endorser. To secure the payment 
of a note for his debt, endorsed by Ludlow, Clarkson, on the 11th 
of January, 1840, executed a mortgage to Ludlow, which was duly 
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recorded, upon two tracts of land in the northern part of Cincinnati, 
called in these proceedings “ the Western Row property.” After this 
mortgage was given, the note held by the Bank fell due, and at July 
Term, 1840, a judgment was obtained against Clarkson as principal 
and Ludlow as surety, for $59,767 damages beside costs, Clarkson 
was then and has since been insolvent, and the execution was levied, 
and still continues a lien upon the estate of Ludlow. To secure the 
payment of this note by Clarkson, the Bank had taken a mortgage 
from him upon 530 acres of land in Hamilton county, lying just north 
of Cincinnati, and known as the “Clifton farm.” This mortgage, 
which was dated April 16, 1839, was foreclosed by the Bank, and a 
decree of sale was obtained at June Term, 1841, of Hamilton Com- 
mon Pleas, and enough was realized from its proceeds to reduce the 
liability of Ludlow to about $25,000. To relieve his estate from 
this incumbrance, Burgoyne, his administrator, on the Ist of July, 
1842, filed his bill for the foreclosure of the aforesaid mortgage upon 
the Western Row property. The Lafayette Bank concurred as Com- 
plainants; and the Defendants, many of whom represented various 
unimportant relations to the property in question, were quite nu- 
merous. 

Another mortgage was set up by Grant & Stone, which was 
claimed to be a prior lien upon the Western Row property, exe- 
cuted by Clarkson to Josiah Lawrence, and assigned by him to Grant 
& Stone. The history of this instrument was as follows: 

In September, 1838, Clarkson was introduced to Grant & Stone, 
Commission Merchants of Philadelphia, by letter from Lawrence, 
highly recommending him to their personal and business acquaintance. 
Between the 12th and 20th of September, an arrangement was made 
between Clarkson and Grant & Stone, in Philadelphia, by which 
Clarkson agreed to consigntéo Grant & Stone at least 500,000 Ibs. 
of Bacon, making them his exclusive agents for its sale in the Eastern 
markets, and they were to accept and pay his drafts for $30,000. 
As this was asserted ‘by Grant & Stone to be a departure from their 
usual course of business, inasmuch as their practice was to make no 
advances upon produce until they should receive the bills of lading, 
orsome other satisfactory evidence of its transmission, a liberal per 
centage was to be paid by Clarkson, and the performance of Clark- 
son’s contract was to be secured to the satisfaction of Lawrence, who 
was a resident of Cincinnati, and well known to both parties. These 
preliminaries were proposed in letters of Grant & Stone to Clarkson, 
dated Sept. 13th, 14th and 19th, 1838, acceded to by the latter, and 
communicated by him to Lawrence on his return to Cincinnati, who 
wrote to Grant & Stone, under date of September 28th, 1838, that 
Clarkson would that day give ample security for any liabilities they 
might come under for him, and referring specially to a draft for 
$10,000. Grant & Stone continued to pay sight drafts of Clarkson 
to about $30,000. During the month of October, 1838, Clarkson 
applied to Grant & Stone, asking further acceptances to the amount 
of $20,000; and Lawrence assured them by letter, dated October 
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15th, that the security held by bim was ample to cover them. This 
security was an informal mortgage of “ the Clifton farm,” unattested, 
and without date or seal, but in fact executed between September 
28th and October 15th, 1838. It remained in the possession of Law- 
rence, as the mutual friend of both parties, acting for both without 
compensation from either. The advances of Grant & Stone, of 
which Lawrence was advised, amounted in the whole to about 
$50,000. 

In April, 1839, Grant & Stone received from Clarkson 814 hogs- 
heads, containing about 610,000 Ibs. of Bacon, some of which was 
sold at such rates, that the sale of the whole would have produced 
about $66,000; but the principal part was stored at Clarkson’s re- 
quest, and retained in the hope of advanced prices. Lawrence, 
meanwhile, on being advised by Clarkson what amount of Bacon had 
been shipped, and after a comparison of current rates with the quan- 
tity in the hands of Grant & Stone, deemed the amount fully suffi- 
cient to secure them, and regarding the contract to ship sufficient 
provisions to Grant & Stone to cover their advances, as having been 
fully complied with by Clarkson, surrendered the informal instrument 
of October 15th, 1838, which he considered himself as holding to se- 
cure the performance of that contract. This surrender was not 
known to Grant & Stone until August following. 

On the 16th of April, 1839, and after this surrender, Clarkson 
mortgaged the Clifton farm to the Lafayette Bank, to secure the 
payment of his note for $59,000 as before mentioned. Josiah Law- 
rence was at that time President of the Bank. 

Bacon fell in price most ruinously, and on the 16th of July, 1840, 
the balance against Clarkson, in account with Grant & Stone, was 
$25,700,60, afterwards adjusted October 17th, 1840, by Clarkson’s 
note for $25,000, payable in three years with interest. 

About the 30th of August, 1839, Grant & Stone were apprized 
that the security of October 15th, 1838, had been given up, and on 
their expressing themselves dissatisfied, Lawrence took a mortgage 
upon other property of Clarkson, which, though then deemed ade- 
quate, proved, in consequence of the great decline in the price of 
real estate, and the unexpectedly large amount of the balance against 
Clarkson, to be quite insufficient. 

On the 30th of November, 1839, Clarkson executed to Lawrence 
the mortgage before referred to upon the Western Row property, 

the subject of the aforesaid mortgage of January I1th, 1840, to 
ames ¢. Ludlow,) conditioned “to indemnify and save harmless said 
Lawrence from all liability whatever to Grant & Stone for failing to 
take sufficient security, or releasing any security whatever when taken, 
in behalf of Grant & Stone, to indemnify them against loss or detri- 
ment from their acceptances of said Clarkson’s drafts to the amount 
of $50,000.” As already mentioned, this mortgage was assigned by 
Lawrence to Grant & Stone on the 17th of October, 1840, when the 
liability of Clarkson to Grant & Stone, was liquidated as aforesaid. 
In 1840 some services were performed by Grant & Stone for Law- 
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rence, for which they declined to make any charge, on account of Mr. 
Lawrence’s unrequited services to them in the Clarkson business. 

Grant & Stone never set up any claim against Lawrence as having 
made himself liable to them by neglecting to take sufficient security 
from Clarkson, or by surrendering security taken, by suit, or by word, 
or letter, until after the filing of the bill of the Complainant. 

The original answer of Grant & Stone, filed May 22, 1843, insisted 
that Lawrence was liable to them for the whole amount of Clarkson’s 
deficit, and they consequently relied upon the assignment of the afore- 
said mortgage of indemnity. The supplemental and amended an- 
swer, in the nature of a cross-bill, filed March 16th, 1844, set up the 
informal instrument of October 15th, 1838, which was alleged to be 
alien upon the Clifton farm, prior to Clarkson’s mortgage of April 
16th, 1839, to the Lafayette Bank. The answer of the Bank de- 
nied both positions. 

S. P. Case, for Complainant, made the following points: 

1. That the facts in the case showed that Grant & Stone and 
Clarkson agreed, that the security should be collateral and temporary 
only, designed to secure the faithful transmission of the Bacon; that 
Lawrence, being advised of this by Clarkson, and not advised to the 
contrary by Grant & Stone, was not guilty of any negligence in sur- 
rendering the instrument of October 15th, 1838, when satisfied that 
its design was effected, but was bound to give it up on Clarkson’s de- 
mand; that being only a mandatary, nothing but gross negligence 
could make him liable, and no negligence at all having been shown, 
but at most a mere mistake, the mortgage given to indemnify him 
against liability for negligence, was a sheer nullity, utterly unavailing 
to Grant & Stone under the assignment to them. Story on Baiiments, 
130. 

2. That Grant & Stone should have first ascertained the liability 
of Lawrence by suit, and thus fixed by a recovery at law the aature 
and extent of the defeasance in the mortgage of indemnity. 1 Story 
Eq. Jur. 89; 2 Story Eq. Jur. 696. 

3. That Grant & Stone never set up any claim against Lawrence, 
never made or sought to make him liable to them; that, consequently, 
Lawrence was never damnified, and could not himself claim under 
the mortgage; and that Grant & Stone, claiming through him, could 
not enforce a mortgage to him which he could not himself enforce. 

4. That the correspondence of Grant & Stone, subsequent to their 
knowledge of the surrender of the instrument of October 15th, 1838, 
amounted to a ratification of his acts; and that the settlement of Oc- 
tober 17th, 1840, and their availing themselves of the security taken 
by him, also amounted to such a ratification. Story on Agency, 296, 
160. 

5. That the indemnity mortgage did not contemplate any liability 
of Lawrence for not taking adequate security in the fall of 1839; 
and if it did, it was clear that he was not liable, for he took all the 
security Clarkson would give him, and security too which nothing but 
unforseen circumstances prevented from being adequate. 
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6. In answer to the allegation that the informal mortgage on the 
Clifton farm was still a subsisting lien, it was submitted that it had 
been inconsiderately surrendered by the agent of Grant & Stone; 
that, if the Bank had any notice at all, it was a notice of such a sur- 
render; that, if the Bank was to be charged with constructive notice 
of facts to its President, Grant & Stone must be taken to have as- 
sented to the mortgage to the Bank, because their agent knew of 
such mortgage being given,and withheld notice of their equity. As 
to the notice necessary to break through registry acts, he cited Dey 
v. Dunham, 2 Johns. Ch. Rep. 190; 8 Cowen 260; 1 Shoale & Lefroy 
103. 

7. Assuming that the Lafayette Bank had full notice of the equi- 
table mortgage of October 15th, 1838, yet. as their mortgage of 
April 16th, 1839, was first recorded, it was claimed to have a para- 
mount lien. Stansel v. Roberts, 13 O. R. 155. 

For Grant & Stone, Wricut, Corriy and Miner made the follow- 
ing points. 

1. That the equitable mortgage of October 15th, 1838, was still 
a subsisting lien; that the letters of Grant & Stone, under which 
Lawrence assumed his agency, explicitly insisted upon the guaranty 
of Lawrence, or certain security on real estate; that Grant & Stone 
made all their advances upon the strength of the equitable mortgage: 
they did not suspect nor authorize its surrender, and have never rati- 
fied that act so as to preclude them from setting it up in this proceed- 
ing. They cited Story on Agency, 296, to the point, that full know- 
ledge of all the circumstances is necessary to the ratification of the 
unauthorized act of an agent. These Lawrence did not communicate 
to Grant & Stone, and they may elect to hold on to the security as 
against the parties thereto, and subsequent purchasers with notice. 

2. That the instrument of October 15th, 1838, though informal, 
is yet an equitable mortgage, good against Clarkson, and all who 
may have notice of its existence. 4 Little Rep. 168; 3 Powell on 
Mort. 1049, 1052, 1058; 7 O. R. 169. 

3. That notice io Lawrence of the equitable mortgage, and the cir- 
cumstances attending it, was notice to the Bank of which he was 
President. 2 Hill’s Rep. 461; 3 Hill’s Rep. 274; 1 South West. Law 
Jour. 19; 4 Paige’s Rep. 136; 7 Wend. Rep. 31. 

4, That ifa second mortgagee has notice of a prior amended mort- 
gage, he will not be allowed to defeat its lien by primarily registering 
such subsequent mortgage: Or, if this well established principle is 
shaken by the case of Stansel v. Roberts, still that case must be con- 
fined to mortgages executed according to the statute, and does not 
refer to an equitable mortgage, which stands on ground quite distinct, 
and must be regarded asa trust, whose construction depends upon 
general chancery principles, and to which the doctrine of notice 
therefore applies. 

5. That at all events, Lawrence is liable to Grant & Stone for the 
loss sustained by them on their advances. He did not exercise rea- 
sonable care and diligence. When he took security in October, 1838, 
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he neglected to observe the legal forms requisite to place it on re- 
cord, He was only employed to take security, not to surrender it. 
When the subsequent mortgage on the Pork House and Graham 
Country Seat was given by Clarkson, he neglected to ascertain the 
nature and extent of prior incumbrances, and should have had the 
mortgage, taken for his own indemnity, executed immediately to 
Grant & Stone. He failed to communicate the surrender of the 
equitable mortgage until several months afterwards. He is therefore 
liable to Grant & Stone for the whole amount of Clarkson’s deficit 
to them, which might have been secured, if it had not been for his 
acts. ‘The mortgage to indemnify him against such liability, now held 
by Grant & Stone by assignment, being prior in date and record 
to the Ludlow mortgage, is a paramount lien upon the Western 
Row property. They cited Story on Agency, 216-7, 220, 234, 296; 
1 Esp. Rep. 75; 9 Pick. Rep. 369; 1 Wash.C. C. Rep. 152. 

The court held the case several days under advisement, and then 
Catpwe tt, P. J., delivered an opinion, of which the following is 
an abstract: 

The testimony and exhibits in this case are voluminous, but it is un- 
necessary to do more than advert to the prominent facts disclosed. 
Clarkson was a merchant in extensive business in Cincinnati; Grant 
& Stone were merchants in extensive business in Philadelphia; Law- 
rence, a merchant in Cincinnati, was their mutual friend. In the fall 
of 1838, Lawrence introduced Clarkson to Grant & Stone by letter, 
stating that he visited the Eastern cities with a view to obtain money 
for carrying on the Pork business, proposing to give security on real 
estate. Clarkson had similar letters from other merchants of Cincin- 
nati to other Eastern firms. He called on Grant & Stone, and made 
an arrangement with them for an advance by them to him of $30,000, 
and for the shipment by him to them of not less than 500,000 Ibs. of 
Bacon. He was to give the guaranty of Josiah Lawrence for the 
performance of his part of the contract, or security to the satisfaction 
of Lawrence. On his return to Cincinnati, Clarkson advised Law- 
rence of the arrangement, and exhibited to him the letters of Grant 
& Stone to himself, stating their understanding of it. Grant & Stone 
did not themselves write to Lawrence, or give him any instructions. 
After the interview with Clarkson, Lawrence took from him an equi- 
table mortgage to Grant & Stone on the Clifton farm. The object of 
this mortgage was to secure the shipment of at least 500,000 lbs. of 
Bacon, to cover the advances of $30,000, und also to indemnify 
Grant & Stone against loss in consequence of further advances, Law- 
rence advised Grant & Stone that he held security, and that it was 
ample; and on the strength of it, Grant & Sione accepted for Clark- 
son to the amount of $21,000 in addition to the $30,000. They ad- 
vised Lawrence of their having raised the $30,000, and of having 
given Clarkson authority to draw for $20,000 more; which advances 
they should consider under his guardianship, and spoke of it as de- 
pending on the single risk of Clarkson’s life. Clarkson shipped to 
Grant & Stone upwards of 600,000 Ibs. of Bacon, and then in 
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April, 1839, demanded a surrender of the equitable mortgage, with 
a view to mortgage the same property to the Lafayette Bank, in order 
to relieve his endorser, Carneal. Lawrence having satisfied himself 
as to the amount of Bacon shipped, surrendered the mortgage. He 
was the President of the Bank. Clarkson mortgaged the property to 
the Bank to secure a note for $59,000, on which Ludlow was en- 
dorser. Grant & Stone sold a part of the Bacon for good prices, 
but held on to the larger portion at the earnest instance of Clarkson, 
who was extremely sanguine of advance in price. Prices, however, 
declined constantly; and in July, 1839, Lawrence, corresponding 
with Grant & Stone on other subjects, enquired of them if they con- 
sidered themselves as fully covered for their advances to Clarkson. 
They replied in the negative, and expressed their reliance on his 
having security for them. He replied that Clarkson would give se- 
curity. They expressed-their surprize at the language, supposing 
that he already held ample security... He answered that he had 
given up the security originally taken, having satisfied himself that 
sufficient Bacon had been shipped to cover them, but that he had now 
taken other security, which he regarded as sufficient. They expressed 
themselves satisfied as to his good intentions, but regretted he had 
given up the original security. 

The security last taken by Lawrence was upon Clarkson’s Pork 
House, then valued at $35,000, and on Clarkson’s residence, valued 
at about $15,000. There were incumbrances on the Pork House, 
one of about $6,000, and another of uncertain amount. This last 
mortgage was at the time thought of little importance, but was after- 
wards ascertained to be over $17,000. The Pork House has since 
been sold, and the second mortgage upon it has not been satisfied. 

Some time after taking this mortgage, Lawrence became appre- 
hensive that the security would not prove sufficient, and again ap- 
plied to Clarkson. He refused to give any further security to Grant 
& Stone, alleging that he had given them enough, but was willing to 
secure Lawrence against any possible liability to them on his account. 
Accordingly a mortgage to Lawrence on the Western Row property 
was drawn up, dated Nov. 30, 1839, conditioned to indemnify him 
against any liability to Grant & Stone for neglecting to take security, 
or for surrendering security taken. This mortgage was recorded. 

Afler the execution and recording of this mortgage, Clarkson 
mortgaged the same property to Ludlow, to indemnify him against 
his liability as Clarkson’s endorser in the Lafayette Bank on the 
note secured by mortgage on the Clifton farm, as already stated. 
This mortgage to Ludlow, which was dated January 11, 1840, was 
duly recorded. 

Afterwards in October, 1840, the amount due from Clarkson to 
Grant & Stone, in the winding up of the Bacon speculation, was as- 
certained to be $25,000, for which sum Grant & Stone took Clarkson’s 
note, payable in three years with interest. Lawrence assigned to 
Grant & Stone the mortgage held by him, and Clarkson by a memo- 
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randum endorsed on it, agreed that it should be held as security for 
the balance ascertained to be due. 

Subsequently judgment was obtained by the Bank on the note 
against Clarkson as principal and Ludlow as surety; the mortgage 
on the Clifton farm was foreclosed, and the property embraced in it 
sold, leaving a balance on the judgment of about $25,000. 

The complainants have filed their bill to subject the property 
mortgaged to Ludlow to the payment of the balance for which he is 
liable to the Lafayette Bank on his endorsement. They are entitled 
to a decree unless the Respondents, Grant & Stone, can show a better 
right. 

The Respondents claim under the mortgage to Lawrence, and in- 
sist that they have a right to be paid so much of the balance due 
them from Clarkson as the sale of Clarkson’s residence will not satisfy, 
out of the proceeds of the Western Row property, in preference to 
the claim of Ludlow. ‘They claim under a mortgage of indemnity to 
Lawrence, but do not show that Lawrence has ever been dam- 
nified. ‘They have never set up any claim against Lawrence as 
liable to them. We do not undertake to say whether, if they had 
set up such a claim, they could have succeeded. Lawrence was 
their friendly uncompensated agent. Their subsequent declining to re- 
ceive compensation for some services rendered: him, does not affect 
his character. He was only liable, then, for gross negligence. No 
fraud is imputed to him. His character is too high for that. His in- 
tentions are allowed to have been honest. But it is enough that 
Grant & Stone never set up any claim. It is very plain that they 
never intended to set up any. If they could get any thing through 
the mortgage, they were willing to do so; but they never thought of 
prosecuting Lawrence for negligence. This circumstance is fatal to 
their claim under the mortgage, and makes it needless to consider others. 

Grant & Stone also claim to set up the equitable mortgage against 
the Lafayette Bank. We think notice to the President of a Bank 
is notice to the Bank. But in this case, the notice was of a cancelled, 
surrendered mortgage, not of an existing equity. It is objected that 
_ the surrender was without authority; but the whole matter of secu- 
' vity was confided to the direction of Lawrence, and his authority was 
unlimited. Were the doctrine of notice applicable to the case, there- 
fore, we should hold that the Lafayette Bank was unaffected by any 
right of Grant & Stone under the equitable mortgage, in the sur- 
render of which they acquiesced from the time they were advised of 
it in 1839, until the filing of their amended and supplemental answer 
in this cause in 1844. Butin Ohio the first recorded mortgage is 
the first lien, although the mortgagee may have had notice of a prior 
unrecorded mortgage. This is expressly decided in Stansel v. Roberts, 
13 Ohio Rep. 155. It is contended that this rule applies only to 
mortgages executed in due formof law. We are unable to perceive 
a reason for this limitation of the rule. If a notice of a prior mort- 
gage, executed in due form, will not avail against a subsequent mort- 
gage first recorded—much less, we should think, would notice of a 
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mere memorandum, purporting to be a mortgage, avail against a sub- 
sequent legal mortgage duly recorded. On the whole we are of 
opinion that the plaintiffs are entitled to a decree. 


Jupc¢—E Waker, Epiror or THE Law Journat. 

Dear Sir: I have examined the 
manuscript report of the case of Ludlow’s Admr. et al. v. Grant & Stone etal. The 
report was prepared under the eye of my brotherChase, and I do not think the state- 
ment of facts entirely correct sal tngusiel. I by no means impute any unfair intent. 
But the case is important and the zeal of counsel great. It can therefore hardly be 
expected that counsel on either side could make a report satisfactory to the other. 

Not concurring in the statement of facts, I decline making any alteration or addi- 
tion to the report of the points made by my colleagues and myself, As the cause is 
to be appealed to the Supreme Court, is it proper to publish the report now? 


Yours truly, 
J. L. MINER. 
Cincinnati, March 17, 1845. 





The State v. Hoppess, in the matter of Watson, claimed as a fugitive 
from service. 


[I have received from N.C. M’Lean and M. N. M’Leavy, the counsel for Hoppess, 
the following communication in reference to the report of this case, published in the 
preceding number of this Journal, page 279.—Eb. | 


To the Editor of the Western Law Journal. 


The report of the above case, as made out by S. P. Chase, Esq., and published in 
the last number of this Journal, not having fully stated the points made by the coun- 
sel for the claimant, the undersigned, without attributing to Mr. Chase any improper 
motive for the variance between the points made and relied on in the argument, and 
those published, ask, in justice to themselves, to publish in your widely circulated 
Journal, the following heads of their argument, not wishing to elaborate the points 
made, or giving any thing of the argument by which they were enforced and ex- 


plained. 
N. C. M’LEAN, 
M. N. M’LEAN. 


The points we made were the following: 


1. That when the slave Watson left the Ohio Belle (steamboat) she was not within 
the sole jurisdiction of Ohio; that the deed of cession from Virginia of the Ist of 
March, 1784, conveyed to the Government of the United States the soil north-west 
of the Ohio river, and never had been deemed to have carried title further than the 
water’s edge, or low water mark. Cited 1 Chase, 62; 11 Ohio Rep. 138. 

2. That the Ordinance of 1787 gave no title to soil or jurisdiction beyond that of 
the deed of cession; that its only essential parts were those declaratory of the future 
government of the territory, and fundamental as to the rights of the inhabitants 
therein. 1 Chase, 70-4. 

3. That the title of Virginia and her right could not now be disputed; that the 
Government had recognized her title by receiving a conveyance from her; that her 
title was good, and had been acquiesced in by the rest of the States. 

4, That the act of the Legislature of Virginia of 18th January, 1789, con- 
veyed to Kentucky all her rights to that part of her own territory west of Big Sandy 
river, saving only to the States on the opposite shores of the Ohio river concurrent 
jurisdiction over the stream; that this left the title to the soil of the river in the Ken- 
ant proprietor; that Kentucky claims now, exclusive jurisdiction over this river. 
Cited 1 vol. Ky. Laws, 46, § 5; 48, § 11, p. 50, 258; 5 Wheaton, 379, 385; Hist. 


Soc. of Ohio, 86. 
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5. That there was a broad and palpable distinction betwen the soil covered by 
streams within the North-West Territory and the rights which accrued to the pro- 
prietor upon the boundary stream of the State. Cited 6 Ohio, 508; 2 Ohio, 425, 26; 
3 Ohio, 496; Land Laws, U. 8S. 424, § 9. 

6. Thatif the court should decide that the ownership of the soil upon the Ohie 
side, carried with it title to the middle of the stream, that even then the right to 
navigate the Ohio river being free to all the inhabitants of the United States, and the 
jurisdiction over the same being concurrent, that it gave the right to all so navigating 
the river, to touch and land, whenever and wherever necessary and proper, without . 
being subject to the peruees laws of a State on whose shores a landing was made, if 
those laws should differ from the laws of the State to which the citizen did belong, 
in reference to what should constitute property. Cited 1 Kent, 34, 36; Vattel, 193, 
200; 10 State Papers, 139; Const. U.S. art. 4, § 2; Ordinance 1787; 1 Stat. Ky. 48. 

7. That the law of Congress under which the arrest was made and the proceedings 
had, was constitutional. Story Const. jabrd.| 644, 649; Prigg’s case, 16 Peters, 611; 
2 M’Lean, Jones v. Vansant, 602; Wheeler’s Law of Slavery, 371-2; 2 Pick. 11, Com. 
v. Griffith. 

To show that the State by her laws might aid, and that Ohio by her Legislature 
had recognized the law, were cited Prigg’s case, pages 91, 105, 111, 126, 127; Swan’s 
Statutes, 600; 41 General Laws of Ohio, p. 13. 

In opposition to the doctrine that the States alone could legislate on the subject, 
were cited U.S. Const. art. 1, § 9; last clause, 8 sec. 1 art; 2 sec. 4 art.; the opinions of 
Justices Taney, Wayne and Story in Prigg’s case; 16 Peters, &c. 

8. That slavery exists in Arkansas, and is recognized by her laws; that the treaty 
with France, 3 art., could not change the relation that before existed between the in- 
habitants within that territory; that slavery existed at the time of the cession, and 
was not abolished by the cession; that Congress never by any law abolished slavery, 
during the time the territory was under her jurisdiction; that since, the people of 
Arkansas had adopted a Constitution in which slavery was recognized, were cited : 
treaty with France, 3 art.; 1 Peters 542, 544, Am. Ins. Co. v. Canter; Const. of Ark. 

Counsel, in reference to the construction of the treaty with France as contended 
for, insisted that if the word “inhabitants,” used in that treaty, must be so construed 
as to free all the slaves in the ceded territory, and confer upon them all the privileges 
of citizens of the United States, that it might also be so construed, and upon the 
same reasoning, as to confer upon all the females in that territory all the privileges 
of the white male citizen of the United States, including the elective franchise. 

Counsel did not contend, as is alleged, that “slavery existed of natural right, and 
the opposite doctrine was the offspring of enthusiasm;” but they did insist that sla- 
very did not owe its origin in this country to a positive law in favor of its existence, 
and that it now existed in all of the States where its existence had not been prohi- 
bited by a positive law. 

And they indignantly refuted the doctrine insisted upon by the counsel for Wat- 
son, that his once having touched the shore of Ohio, no matter by what means he 
got here, whether by fraud or force, he was thereby instantly free. We insisted, 
that if they had Mw Re him from his master, that he would not thereby become 


free, &c. 
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PAiscellancous. 





Swan’s Ohio Practice.* In the lastnumberI mentioned that this volume 
was forthcoming. I now have it before me, and the high expectations I 
had formed from the reputation of the author have not been disappointed. 
This volume furnishes a complete manual of practice in civil actions up 
to the time of presenting the defence. The second volume will take up 
proceedings at that point, and carry them on to the end of litigation. 
It will be seen therefore, that the voluminous works of Chitty on 
Practice and Pleading, and, in fact all other similar works will be su- 
perseded in Ohio. I should not imitate the modesty of the author, if 
upon so imperfect a scrutiny as I have been able to make, I should 
undertake to pronounce all the forms here given the best that are to 
be found. He speaks in the preface as follows: 

“The Bar would, probably, reject the Precedents contained in this 
volume, if they had been framed by myself. Most of them, however, 
are drawn from the best and most authoritative sources. Where they 
have undergone any modifications at my hands, other than what was 
necessary to make them conform to our laws, the authority for such 
modification is stated in the notes. When no Precedents could be 
found applicable to our laws, I have ventured to frame them, but if 
these are treated with the same distrust that the author feels in re- 
spect of their accuracy, they will not be adopted as models, but as 
mere suggestions,” | 

I trust, however, notwithstanding this disclaimer, that Swan’s Prac- 
tice will be at once and universally adopted as the Manual of this 
State. I say this, not only on account of my own opinion of the in- 
trinsic merits of the work; but because I wish to see something like 
uniformity in practice and pleading throughout the State, which we 
have never yet had. Of so much importance do I regard this latter 
consideration, that I would almost hazard the remark, that it is not of 
so much consequence what our forms are, as that we all agree to 
adopt and use them. This, however, must be said with the qualifica- 
tion, that the forms agreed upon shall not be of the longest; for 7 
lixity in forms of daily use soon swells into an enormous evil. But 
the forms given in this book are not obnoxious to this censure. They 
are made as brief as the authorities will permit. On the whole, then 
I look upon Judge Swan, for this and his other works, but especially 
for this, as having conferred a great and lasting benefit on the profes- 
sion in Ohio. 

Retirement of Judge Este. On the 6th of March last the Hon. Da- 
vip K. Este, retired from the Bench of the Superior Court of Cin- 

* The Practice in Civil Actions and Proceedings at Law, in Ohio, and Precedents 
in Pleading, with ag cen notes; together with the forms of Process and Clerk’s en- 


tries. By Joszrn R. Swan, President of the Twelfth Judicial Circuit. In two vol- 
umes. Volume I. Columbus: published by Isaac N. Whiting, 1845. 
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cinnati, and took leave of the bar in a beautiful and impressive vale- 
dictory. On the 13th of March, the bar, with very great unanimity, 
testified their respect for him by a public dinner, at which there was 
exhibited more of good spirit, elevated sentiment, and kindly feeling, 
than I have witnessed on any similar occasion. The compliment 
must have been peculiarly grateful to Judge Este; and I but echo 
the general voice, when I say that never was such compliment better 
deserved. During ten years of laborious, and often perplexing offi- 
cial service, Judge Este has uniformly been dignified, and at the same 
time courteous towards the bar—laborious and faithful in his exami- 
nation of cases—and upright and impartial in his decisions. Some 
have thought that the kindness of his disposition occasionally induced 
him to depart from that rigid enforcement of rules, which is essential 
to the prompt despatch of such a mass of business as came before 
him; and that in his anxiety not only to be, but to seem right, in his 
charges and opinions, he was sometimes too argumentative and prolix; 
but none ever doubted his general ability, honesty, and fidelity. The 
Hon. Cuartes D. Corrtn has been elected his successor, to the very 
general satisfaction of the Bar, who know him to be a Jearned law- 
yer, and an urbane and accomplished gentleman. My only regret 
is, that for such services as are justly expected from him, he is, under 
the new system of things, to receive only the pitiful salary of $730 
per year, when he leaves a practice worth many times that amount. 
If he can escape starvation, he will deserve the honors, without the 
extreme pangs of martyrdom in the public service. 


Trustees—Bank Stock. It was recently stated inthe Albany Argus, 
that “Vice Chancellor Parker has decided a principle of great import- 
ance in the case of Ackerman vs. Ernot & Schoyrer, by which it 
is determined that an executor or trustee who invests the trust funds 
in Bank stock, will be liable for any depreciation in its value or for 
loss sustained upon it, although the investment was made in good faith 
—that such investment is unauthorized, and that an executor or trus- 
tee can only be protected against risk, by investing such funds on real 
estate security, or in public stocks approved by the Court.” 


If this decision has been made, and the Chancellor does not re- 
verse it, it will prove that equity is progressive. Millions upon mil- 
lions of trust funds have been invested in Bank stocks without a doubt 
of the propriety of so doing. The true question for a trustee, is, 
what does prudence point out as the most judicious investment ? If 
he answers that question honestly, it is grossly unequitable to hold 
him accountable for loss; more especially, if the old doctrine is held, 
that a trustee is to receive no compensation for his services. But 
why distinguish between bank stock and public stocks? Who does 
not know that far greater losses have recently been sustained from 
investments in the latter than in the former? It is, however, the prin- 
ciple of the above decision that I assail—a principle which converts 
a trustee into an insurer, or guarantor, without any regard to the 
good or bad faith of the transaction, and the result of which must 
be, if generally sanctioned, to prevent any discreet man from becom- 
ing a trustee. 











